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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
VS. 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a Capolino Packing Corporation, 
Respondent. 


CERTIFICATE OF THE NATIONAL LABOR 
RELATIONS BOARD 


The National Labor Relations Board, by its Act- 
ing Chief of the Order Section, duly authorized by 
Section 203.67, Rules and Regulations of the Na- 
tional Labor Relations Board, Series 4, hereby cer- 
tifies that the documents annexed hereto constitute 
a full and accurate transeript of a proceeding had 
before said Board entitled, ‘‘In the Matter of Scien- 
tifie Nutrition Corporation, d/b/a Capolino Pack- 
ing Corporation, and Food, Tobacco, Agricultural 
and Allied Workers Union of America, CIO, and 
International Brotherhood of ‘Teamsters, Chauf,- 
feurs, Warehousemen and Helpers of America, 
AFL, Party to the Contract,’”’ the same being Case 
No, 20-C-1422 before said Board, such transcript 
including the pleadings, testimony and _ evidence 
upon which the order of the Board im said proceed- 
ing was entered, and including also the findings and 
order of the Board. 
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Fully enumerated, said documents attached hereto 
are as follows: 

(1) Copy of order designating Sidney Lindner 
Trial Examiner for the National Labor Relations 
Board, dated May 14, 1946. 

(2) Stenographic transcript of testimony held 
before Trial Examiner Lindner on May 14, 1946, 
together with all exhibits introduced in evidence. 

(3) Copy of Trial Examiner Lindner’s Interme- 
diate Report, dated June 20, 1946 (annexed to item 
7 hereof); copy of order transferring case to the 
Board, dated June 24, 1946, together with copy of 
affidavit of service thereof. 

(4) Copy of AFL’s exceptions to the Interme- 
diate Report. 

(5) Copy of notice of hearing for the purpose of 
oral argument before the Board, dated September 
17, 1946. | 

(6) Copy of list of appearances at oral argu- 
ment held before the Board on October 1, 1946. 

(7) Copy of decision and order issued by the 
National Labor Relations Board on December 13, 
1946, with intermediate report annexed, together 
with affidavit of service and United States Post 
Office return receipts thereof. 

In Testimony Whereof, the Acting Chief of the 
Order Section of the National Labor Relations 
Board, being thereunto only authorized as afore- 
said, as hereunder set her hand and affixed the seal 
of the National Labor Relations Board in the citv 
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of Washington, District of Columbia, this 18th day 
of July, 1947. 


[Seal] /s/ CLARA M. MARTIN, 
Acting Chief, 
Order Section. 


BOARD’S EXHIBIT No. 1(a) 


United States of America 
Before the National Labor Relations Board 
20th Region 


Case No. 20-C-1422 
Date Filed April 22, 1946 


In the Matter of 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a Capolino Packing Corporation, 


ane | 


FOOD, TOBACCO, AGRICULTURAL AND 
ALLIED WORKERS UNION OF AMER- 
ICA, CIO 


THIRD AMENDED CHARGE 


Pursuant to Section 10(b) of the National Labor 
Relations Act, the undersigned hereby charges that 
Scientific Nutrition Corporation, d/b/a Capolino 
Packing Corporation, at Atwater, California, em- 
ploying 200 workers in fruit and vegetable process- 
ing and canning, has engaged in and is engaging 
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in unfair labor practices within the meaning of 
Section 8S subsections (1) and (3) of said Act, in 
that on or about March 1, 1946, said Company 
granted exclusive recognition to, and renewed or 
executed a closed-shop collective bargaining agree- 
ment with a local of the Teamsters Union (AFL). 
At that time, there was a question of representation 
pending and unresolved before the National Labor 
Relations Board (Case No. 20-R-1464), of which 
the Company had notice and in which it had par- 
ticipated through its agents. 


On or about June 22, 1945, said Company by its 
officers, agents and employees discharged Gus 
Cedar, a boiler room operator, because of his refusal 
to become or remain a member of said Teamsters’ 
Union (AFL), and ever since has refused to rein- 
state him, in violation of Section 8, subdivision (3) 
of said Act. 


Since May of 1945, said Company has required 
membership in said Teamsters’ Local as a condition 
of employment. 


By the acts set forth above and by granting 
access to its plant to representatives of said Team- 
sters’ Local, by urging, persuading, and warning 
its employees to become and remain members of 
said Teamsters’ Local, by other acts of preference 
and assistance and hy other acts and statements, 
said Company by its officers, agents and employees 
has interfered with, restrained and coerced its em- 
ployees in the exercise of their rights guaranteed in 
Section 7 of the said Act, in violation of Section 8, 
subdivision (1) of said Act. 
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The undersigned further charges that said unfair 
labor practices are unfair labor practices affecting 
commerce within the meaning of said Act. 


FOOD, TOBACCO, AGRICUL- 
TURAL & ALLIED WORK- 
ERS UNION OF AMERICA, 
CIO. 


By /s/ BERTRAM EDISES, 
Attorney, 
150 Golden Gate Avenue, 
San Francisco, Cal. 
Telephone ORdway 9253. 


Subscribed and sworn to before me this 22nd day 
of April, 1946, at San Francisco, Calif. 
/s/ JOHN PAUL JENNINGS, 
Regional Attorney, NLRB, 
20th Region. 
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United States of America 
Before the National Labor Relations Board 
Twentieth Region 


Case No. 20-C-1422 
In the Matter of 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a Capolino Packing Coxporation, 


and 


FOOD, TOBACCO, AGRICULTURAL & AL- 
LIED WORKERS UNION OF AMERICA, 
CLO, 


and 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
ICA, AFL, 

Party to the contract. 


COMPLAINT 


It having been charged by Food, Tobacco, Agri- 
cultural & Alhed Workers Union of America, CIO, 
that Scientific Nutrition Corporation, d/b/a Capo- 
lino Packing Corporation, Atwater, California, 
hereinafter called the respondent, has engaged in 
and is now engaging in certain unfair labor prac- 
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tices affecting commerce as set forth in the National 
Labor Relations Act, 49 Stat. 449, herein called the 
Act, the National Labor Relations Board, herein 
ealled the Board, by the Regional Director for the 
Twentieth Region as agent for the Board, desig- 
nated by the Board’s Rules and Regulations, Series 
3, as amended, Article IV, Section 1, hereby issues 
its Complaint and alleges as follows: 


il 


The respondent, Scientific Nutrition Corporation, 
d/b/a Capolino Packing Corporation, is a New 
York corporation operating a plant at Atwater, 
California, where it is engaged in the business of 
processing and canning fruits and vegetables. The 
respondent, in the course and conduct of its busi- 
ness, causes, and at all times herein alleged con- 
tinuously has caused in excess of 90 per cent of 
the products of its Atwater plant, valued at in ex- 
cess of $1,500,000 annually, to be sold and trans- 
ported in interstate and foreign commerce from its 
Atwater plant to states and territories of the 
United States other than the State of California 
and to foreign countries. 


JO 


Food, Tobacco, Agricultural & Allied Workers 
Union of America, CIO, hereinafter called the 
FTA-CIO, and International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers 
Union of America, AFL, hereinafter called the 
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Teamsters, and Cannery Workers Union, Local 
29382, AFL, hereinafter called Loeal 22382, are, 
and at all times hereinafter mentioned have been, 
labor organizations within the meaning of Section 
2(5) of the Act. 


UT. 


On or about May 8, 1945, and subsequent thereto, 
the respondent, through its officers and agents, en- 
gaged in a preconceived and continuous plan and 
course of action for the purpose of inducing its 
employees to change their affiliation from Local 
22382 to the Teamsters. In furtherance of the plan 
and course of action, the respondent urged, per- 
suaded, threatened, and warned its employees to 
become members of the Teamsters, permitted rep- 
resentatives of the Teamsters free entry into its 
plant to address and solicit its employees, and 
otherwise lent support to the Teamsters and assisted 
it in obtaining a majority of members among the 
respondent’s employees. On or about May 18, 1945, 
the respondent entered into a contract with the 
Teamsters, recognizing that organization as the 
exclusive collective bargaining representative of the 
respondent's employees, and requiring membership 
in the Teamsters as a condition of employment. 
Thereafter, the respondent collected dues for the 
Teamsters by the institution of a payroll dues de- 
duetion system. At all times since May 18, 1945, 
the respondent has continued to enforce and give 
effect to its contract with the Teamsters. 
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By reason of the aid and assistance granted by 
the respondent to the Teamsters, the latter is a 
labor organization assisted by unfair labor practices 
and the contract referred to in paragraph II] and 
any renewal or extension thereof, is legal. 


NG: 


On or about June 22, 1945, the respondent dis- 
charged its employee Gus Cedar and has at. all 
times thereafter refused to reinstate said employee 
solely because he refused to join the ‘Teamsters. 


VI. 


On or about October 5, 1945, the Board directed 
that a collective bargaining election be held among 
the employees of the respondent at its Atwater, 
California, plant. Pursuant to said Direction, an 
election was conducted among the said employees 
of the respondent on or about October 16, 1945, in 
which the emplovees were given a choice of three 
labor organizations, including the F'PA-CIO. On 
or about February 15, 1946, the Board issued a Sup- 
plemental Decision and Order in which it directed 
that the election held should be set aside and that 
a new election should be conducted. 


Vil 


By all the acts of the respondent as set forth and 
described in paragraphs LIT, IV, V, and VI, above, 
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and by each of said acts, the respondent interfered 
with, restrained, and coerced its employees in the 
exercise of their rights guaranteed in Section 7 of 
the Act, and by all of said acts and by each of them 
the respondent has engaged in, and is now engaging 
in unfair labor practices within the meaning of 
Section 8 (1) of said Act. 


VAL 


By negotiating the contract referred to in para- 
graph LILI, by requiring membership in the Teamn- 
sters as a condition of employment, by administer- 
ing and enforcing said contract, and bv discharging 
Gus Cedar as alleged in paragraph V, above, the 
respondent discriminated, and is now discriminating 
in regard to hire, and tenure of employment and 
terms or conditions of employment against its em- 
ployees and thus has discouraged, and is now dis- 
couraging, membership in the FTA-CLO, and thus 
has encouraged, and is now encouraging member- 
ship in the Teamsters, and thereby has engaged in, 
and is engaging in unfair labor practices within the 


meaning of Section 8 (3) of the Act. 
VALI, 
The activities of the respondent as set forth and 


deseribed in paragraphs Til through VII, inclusive, 


occurring mm connection with the operations of the 
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respondent as described in paragraph 1, above, have 
a close, intimate and substantial relation to trade, 
traffic and commerce among the several states and 
territories of the United States and with foreign 
countries and have led and tend to lead to labor 
disputes burdening and obstructing commerce and 


the free flow of commerce. 


2hIt, 


The aforesaid acts of the respondent, as set forth 
in paragraphs III through VII, melusive, constitute 
unfair labor practices affecting commerce within 
the meaning of Section 8 (1) and (3) and Section 
2 (6) and (7) of the Act. 


Wherefore, the National Labor Relations Board 
on the 23rd dav of April, 1946, issues its Complaint 
against the Scientific Nutrition Corporation d/b/a 
Capolino Packing Corporation, the respondent 


herein. 


/s/ JOSEPH E. WATSON, 
Regional Director. 
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United States of America, Before the National 
Labor Relations Board, Twentieth Region 


In the Matter of 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a Capolino Packing Corporation 


and 


FOOD, TOBACCO, AGRICULTURAL & AL- 
LIED WORKERS UNION OF AMERICA, 
CIO, 


and 


INTERNATIONAL BROTHERHOOD OF 
THAMSTERS, CHAUFFEURS, WAR E- 
HOUSEMEN AND HELPERS OF AMER- 
ICA, AFL 

Party to the Contract. 


NOTICE OF HEARING 


Please Take Notice that on the 7th day of May, 
1946, at 10 o’cloeck in the forenoon in the Couneil 
Chamber of the City Hall, Merced, California, a 
hearing will be conducted before a duly designated 
Trial Examiner of the National Labor Relations 
Board on the allegations set forth in the Complaint 


sy 
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attached hereto, at which time and place you will 
have the right to appear in person, or otherwise, 
and give testimony. 


A copy of the Charge upon which the Complaint 
is based is attached hereto. 


You are further notified that you have the right 
to file with the undersigned Regional Director, act- 
ing in this matter as agent of the National Labor 
Relations Board, an answer to the said Complaint 
within ten (10) days from the service thereof. 

Please Take Notice that duplicates of all exhibits 
which are offered in evidence will be required un- 
less, pursuant to request or motion, the Trial Ex- 
aminer mn the exercise of his discretion and for good 
eause shown, directs that a given exhibit need not 
be duplicated. 


In Witness Whereof the National Labor Rela- 
tions Board has caused this, its Complaint and No- 
tice of Hearing, to be signed by the Regional Di- 
rector for the Twentieth Region on this 23rd day 
of April, 1946. 


[Seal] /s/ JOSEPH E. WATSON, 
Regional Director, National 
Labor Relations Board. 


1+ National Labor Relations Board vs. 
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United States of America, Before the National 
Labor Relations Board, Twentieth Region 


Case No. 30-C-1422 
In the Matter of 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a Capolino Packing Corporation 


and 


FOOD, TOBACCO, AGRICULTURAL & AL- 
LIED WORKERS UNION OF AMERICA, 
CTO. 


and 


INTERNATIONAL BROTHERBOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
ICA, AFL 

Party to the Contract. 


APEFEDAVIA OF SERVICE OF COMPLAINT 
AND NOTICE OF HEARING 
Date of Mailing, April 23, 1946 
I, the undersigned emplovee of the National La- 
bor Relations Board, being duly sworn, depose and 


say that on the date indicated above I served the 
above-entitled documents by postpaid registered 
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mail upon the following persons, addressed to them 
at the following addresses: 

International Brotherhood of ‘Teamsters, 
Chauffeurs, Warehousemen & Helpers of 
America, A. fF. of L., 846 South Union, Los 
Angeles, California. Att’n: Mr. Einar Mohn. 
Registry No. 915450, Date of delivery: 4/23/46. 

California State Council of Cannery Unions, 
A. F. of L., 1916 Broadway, Oakland 12, Cali- 
fornia. Registry No. 915451. Date of delivery: 
4/24/46. 

Scientific Nutrition Corporation, d/b/a Cap- 
olino Packing Corporation, Atwater, California. 
Registrv No. 915452. Date of delivery: 4/24/46. 


Food, Tobacco, Agricultural & Allied Work- 
ers Union of America, CIO, 150 Golden Gate 
Avenue, San Franeisco, California. Registry 
No. 915458. Date of delivery; 4/24/46. 


International Brotherhood of ‘Teamsters, 
Chauffeurs, Warehousemen & Helpers of Amer- 
ica, AFL c/o Mr. Mathew O. ‘Tobriner, 
1035 Russ Building, San Francisco 4, Cali- 
fornia. Registry No. 915454. Date of delivery: 
4/24/46. 

/s/ CECILIA McMANMON, 
Subseribed and sworn to before me this 7th day 
of May, 1946. 
[Seal] /s/ ROSE C. CHAFFEE, 
Designated Agent, National Labor Relations Board, 
20th Region. 

[Return Receipts, Registered Mail, as indi- 

eated above, attached. ] 
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BOARD'S Ee HIBIT te 


United States of America Before the National 
Labor Relations Board, Twentieth Region 


Gase No. 20-C-1422 
In the Matter of 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a CAPOLINA PACKING CORPORA- 


TION, Sil 


FOOD, TOBACCO, AGRICULTURAL & AL- 
LIED WORKERS UNION OF AMERICA, 
CIO, 


and 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
iA, Ab, 

Party to the Contract. 


NOTICE OF POSTPONEMENT OF HEARING 


Please Take Notice that the hearing in the above- 
entitled matter, heretofore set for the 7th day of 
May, 1946, has been postponed and will be conducted 
on May 14, 1946, at 10 0’clock in the forenoon in the 
Couneil Chamber of the City Hall, Meveed, Cali- 
fornia. 

Dated at San Francisco, California, this 27th day 
of April, 1946. 

[Seal] /s/ JOSEPH E. WATSON, 
Regional Director, National Labor Relations Board, 

Twentieth Region. 
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United States of America Before the National 
Labor Relations Board, Twentieth Region 


Case Nay 20-C-1437 
Tin the Meriter on 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a CAPOLINA PACKING CORPORA- 
TION, 

and 


FOOD, TOBACCO, AGRICULTURAL & AL- 
LIED WORKERS UNION OF AMERICA, 
CIO, 


and 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
iC AS AW, 

Party to the Contract. 


AFFIDAVIT OF SERVICE OF NOTICE OF 
POSTPONEMENT OF HEARING 
Date of Mailing, April 27, 1946. 
I, the undersigned employee of the National Labor 
Relations Board, bemeg duly sworn, depose and say 
that on the date indicated above I served the above- 
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entitled documents by postpaid registered mail upon 
the following persons, addressed ito them at the 
following addresses: 

International Brotherhood of ‘Teamsters, 
Chauffeurs, Warehousemen & Helpers of Amer- 
ico, AFL, 846 South Union, Los Angeles, Cali- 
fornia. Att’n.: Mr. Einar Mohn. Registry No. 
915481. Date of delivery: 4-29-46. 

California State Council of Cannery Unions, 
AFL, 1916 Broadway, Oakland 12, California. 
Registry No. 915480. Date of delivery: 4-29-46. 

Scientific Nutrition Corporation, d/b/a Capo- 
lino Packing Corporation, Atwater, California. 
Registry No. 915479. Date of delivery: 4-29-46. 

Food, Tobacco, Agricultural & Alhed Work- 
ers Union of America, CIO, 150 Golden Gate 
Avenue, San Francisco, California. Registry 
No, 915483. Date of delivery: 4-29-46. 

International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of Amer- 
ica, AFL, c/o Mr. Mathew O. Tobriner, 10385 
Russ Building, San Francisco 4, California. 
Registry No. 915483. Date of delivery: 4-29-46. 

/s/ BERNICE E. OLSON. 
Subseribed and sworn to before me this 7th day 
of May, 1946. 
[Seal] /s/ ROSE C. CHAFFEE, 
Designated Agent, National Labor Relations Board, 
20th Region. 
[Return Receipts, Registered Mail attached.] 
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United States of America Before the National 
Labor Relations Board, Twentieth Region 


Case No. 20-C-1422 
im the Matter of 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a CAPOLINO PACKING CORPORA- 
TION, 

and 


FOOD, TOBACCO, AGRICULTURAL & AL- 
LIED WORKERS UNION OF AMERICA, 
CIO, 


and 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
ICA, AFL, 

Pari to the Gontract. 


ANSWER OF SCIENTIFIG NUTRITION 
CORPORATION, d/b/a CAPOLINO PACK- 
ING CORPORATION 


Comes now the above-named Scientific Nutrition 
Corporation, d/b/a Capolino Packing Corporation 
and answering the complaint on file m the above- 
entitled matter, admits, denies and alleges as fol- 
lows: 

ap 

Admits the allegations of paragraphs I, II] and VI 

of said complaint. 
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Jk, 

Answering paiagraph [Ii of said complaint, 
denies each and every allegation therein contained 
and in this respect alleges that on May 18, 1945, 
this answering respondent entered into a written 
agreement, a copy of which it attached hereto and 
marked ‘‘Exhibit A’’; further answering said para- 
graph III, this answering respondent alleges that 
for a period of time prior to March 1, 1946, it col- 
lected union dues from some of its employees. 


J 

Denies generally and specifically each and everv 
remaining allegations and conclusions set forth and 
contained in said complaint not otherwise herein- 
above specifically answered. 

Wherefore respondent prays that the complaint 
herein be dismissed and that all proceedings pur- 
suant thereto be terminated. 

SCIENTIFIC NUTRITION CORPORATION, 
d/b/a CAPOLINO PACKING CORPORA- 
TION, 

By /s/ JAMES R. AGEE, 
Its Attorney. 


EXHIBIT A 
AGREEMENT 


This Agreement made and entered into this 18 
day of May, 1945, by and between the Scientific 
Nutrition Corporation, of Atwater, California, here- 
inafter designated as the Employer, and The Inter- 
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national Brotherhood of ‘Teamsters, Chauffeurs, 
Warehousemen and Helpers Union of America, 
Affiliated With the American Federation of Labor, 
hereinafter designated as the Union, to become 
effective 5-18-1945. 

Witnesseth: That in consideration of the premises 
it is mutually agreed as follows: 

Section 1. That the Emplover hereby agrees to 
recognize the Union as the sole collective bargaining 
agent for all the emplovees of the Enyployer covered 
by the master agreement between the California 
Processors and Growers, Inc., and the American 
Federation of Labor and the California State Coun- 
eil of Cannery Unions. 

Section 2. The Emplover agrees to place into 
effect any amendments to said master agreement 
whieh now are pending before the War Labor Board 
upon the War Labor Board approval. 


In Witness Whereof, the parties hereto have set 
their hands and seals this 18 day of May, 1945. 


Employer 
SCIENTIFIC NUTRITION CORP. 
By J. CAPOLINO. 


Union 
THE INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS UNION OF 
AMERICA, 
By H. L. WOXBERG, 
International Representative. 
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United States of America Before the National Labor 
Relations Board, Twentieth Region 


Case No. 20-C-1422 
In the Matter of 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a CAPOLINO PACKING CORPORA- 


TION 
, and 


FOOD. TOBACCO, AGRICULTURAL & AL- 
LIED WORKERS UNION OF AMERICA, 


CIO, and 


INTERNATIONAL BROTHERHOOD OF 
THEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
ICA, APL, Party to the Contract. 

ANSWER 

Now comes International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of 
America, AFL, hereinafter referred to as AFL, and 
by way of answer to the Complaint on file herein, 
alleges as follows: 

de 

Answering Paragraphs I, [1 and VI of said Com- 

plaint, admits the allegations thereof. 
3: 

Answering paragraph ITI of said Complaint, 
AKL admits that on or about Mav 18, 1945, respond- 
ent entered into a contract with AFL, as alleged in 
said Complaint, and that respondent has thereafter 
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enforeed and given effect to said contract, but AFL 
denies each and all of the other allegations of said 
paragraph. 

Tif. 

Answering paragraphs IV, V, VII, both para- 
graphs numbered VIII and paragraph XI, AFL 
denies each and every allegation of each and every 
of said paragraphs. 

Wherefore, AFL prays that the Complaint be 
dismissed. 

TOBRINER & LAZARUS, 
Gy /s/ MATHEW O, TOBRINER, 
Attorneys for AFL. 


State of California, 
Citv and County of San Francisco—ss. 


Einar O. Mohn, being first duly sworn, deposes 
and says: 

That he is the International Representative of 
International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, 
AFL, and as sueh makes this verification on its 
behalf; that he has read the foregoing Answer and 
knows the contents thereof; that the same is true 
of his own knowledge except as to those matters 
which are therein stated on information or belief, 
and as to those matters that he believes it to be 


Bale. /s/ FINAR 0. MOHN. 
Subscribed and sworn to before me this 13th 
day of May, 1946. 
[Seal] /s/ ALFRED 1. MARTE, 
Notary Public in and for the City and County of 
San Francisco, State of California. 
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United States of America Before the National Labor 
Relations Board, Twentieth Region 


Case No. 20-C-1422 
In the Matter of 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a CAPOLINO PACKING CORPORA- 
TION, 

and 


FOOD, TOBACCO, AGRICULTURAL & AL- 
LIED WORKERS UNION OF AMERICA, 
CIO, 


and 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
ICA, AFL, 

Party to the Contract. 


MOTION TO DISMISS 


International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, 
AFL, hereinafter referred to as AFL, party to the 
contract hereim, hereby appears specially herein 
for the purpose of this motion and not otherwise, 


> 


2 
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aud hereby makes and files this Motion to Dismiss 
upon the following grounds: 
Ite 


The National Labor Relations Board, on or about 
February 15, 1946, having already ‘“‘provided’’ that 
the respondent company is without right to bar- 
eain and contract with the AFL, has, by such pro- 
nouncement prejudged the present case before trial 
and is therefore not the proper tribunal before 
which the matters presented by the Complaint 
herein should be tried. Such ‘‘ruling’’? was made 
without any prior notice to the parties that the 
Board would make any determination of the right 
of the parties to engage in exclusive collective bar- 
gaining. No hearing was held upon said subject mat- 
ter. No evidence was taken on such subject matter. 
No charges were filed or complaint issued on such 
subject matter. The Board attempted to determine 
such right ex cathedra and ex parte, in violation 
of the provisions of the National Labor Relations 
Act. By said unlawful acts the Board has prejudged 
the instant matter, rendered itself unable to decide 
said matter impartially, and this Complaint should 
therefore be dismissed. 

As and for a Second and Separate and Inde- 
pendent Ground for Said Motion to Dismiss, Said 
AFL Alleges: 

Ik. 

In the event that the Supplemental Decision of 
February 15, 1946, did not ‘“‘order”’ said AFI not 
to bargain exclusively with respondent, or in the 
event that the National Labor Relations Board 
lacked jurisdiction to provide in said Supplemental 


26 National Labor Relations Board vs. 


Decision that said AFL should not bargain exelu- 
sively with said company, the within Complaint 
should be dismissed on the ground that it does not 
state a cause of action. Unless and until a new 
bargaining agency is chosen, respondent company 
is not only permitted but obligated to bargain with 
and recognize the AFL as the existing bargaining 
representative of its employees. 
Wherefore, AFL moves that the within Complaint 
be dismissed, 
TOBRINER & LAZARUS, 
By /s/ MATHEW O. TOBRINER, 
Attorneys for AFL. 
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United States of America Before the National Labor 
Relations Board 


Case No. 20-C-1422 
In the Matter of 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a CAPOLINO PACKING CORPORA- 
TION, 

and 


FOOD, TOBACCO, AGRICULTURAL AND AL- 
LIED WORKERS UNION OF AMERICA, 
CLO, 

and 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
ICA, AFL, 

Party to the Contract. 
AFT’S EXCEPTIONS TO INTERMEDIATE 
REPORT 


International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, 
AFL, hereby excepts to the Intermediate Report of 
the Tria] Examiner in the above-entitled proceeding, 
as follows: 

Ie 


Findings of Fact Excepted To 
‘‘According to Gus Cedar, a boilerman in the 
respondent’s employ,’ J. Capolino told the employees 


that the respondent had been notified by the Team- 
sters that that Union was ‘going to take over the 
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plant,’ and that there was nothing that the em- 
ployees could do. He said further that if they did 
not join the Teamsters, that Union would stop deliv- 
eries to the plant, causing a cessation of operations 
and the resultant loss of employment. Cedar then 
asked J. Capolino to allow the emplovees sufficient 
time to contact Local 22382 in Modesto, Cahfornia, 
so that they could ‘find out what it was all about.” 


‘> Tn essential details MclIsaac corroborated 
Cedar’s testimony. He did not specifically deny 
that J. Capolino told the employees that if they 
did not join the Teamsters, deliveries would stop. 
He admitted that J. Capolino, after advising the 
employees of the substance of the Mav 8, letter 
from the Teamsters said that he ‘was afraid this 
was gomg to lead to a lot of trouble and possibly 
shut the plant down’ but then told them he was not 
interested in their union affiliation so long as there 
was peace among the employees and the plant could 
continue to operate. The undersigned credits Cedar’s 
testimony.’”’ (Emphasis supplied) (p. 4) 

“* * * the respondent not only urged its employees 
to join the Teamsters and warned them of the pos- 
sible shutdown of the plant if they did not join, 
but also granted the Teamsters the use of its time 
and preperty for the purpose of soliciting member- 
ships and threatening employees with the loss of 
their jobs if they refused to become members of the 
Veamstens: ’ (1). 7) 

oe eS Say orantine sich ait) gd assistance to tlie 
Teamsters, the respondent iNegally participated in 
the selection of the bargaining representative of 
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its employees and is not entitled to rely, as proof 
of the Teamsters’ majority for the purpose of rec- 
ognition, upon the designation to the completion of 
which it had illegally contributed.’’ (p. 8) 

‘*Upon the record as a whole the undersigned is 
convineed and finds that the respondent urged and 
warned its employees to become members of the 
Teamsters, and granted the use of its time and 
property to representatives of the Teamsters for 
the purpose of addressing and _ soliciting its 
employees thereby lending support to the ‘Teamsters 
and assisting it in obtaining a majority of members 
among the respondent’s employees.’’ (p. 9) 

JOU. 


Conclusion of Law Excepted To 

“3. By interfering with, restraiming, and coerc- 
ing its emplovees in the exercise of the rights guar- 
anteed m Section 7 of the Act, the respondent has 
engaged in and is engaging in unfair labor prac- 
tices within the meaning of Section 8 (1) of the 
XGia | (7,0 12) 

ITT. 


Proposed Remedies Excepted To 


That the respondent shall: 
‘1. Cease and desist from: 


(a) Recognizing International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, AFL, as the exclusive representative 
of its emplovees for the purposes of collective bar- 
gaining unless and until said organization shall be 
certified by the National Labor Relations Board as 
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the exclusive representative of such employees ;”’ 


(ee) 


“‘(¢) Withhold all recognition from Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, AFL, as the 
exclusive representative of its employees for the 
purpose of collective bargaining with respect to 
rates of pay, wages, hours of employment and 
other conditions of employment unless and until 
said organization shall have been certified by the 
‘National Labor Relations Board as the representa- 
tive of such employees;’’ (p. 138) 

IV. 


Portion of Proposed Notice Excepted To 


‘We Will Not recognize International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AIL, as the exclusive repre- 
sentative of our employees for the purposes of col- 
lective bargaining, unless and until said organiza- 
tion shall be certified by the National Labor Rela- 
tions Board as the exelusive representative of such 
employees. 


“We Will Not in any manner encourage member- 
ship in International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of Amer- 
ica, AFL, or any other labor organization, by yield- 
ing to pressure from that or any other labor 
organization or other pressure.’’? (Appendix A) 

Respectfully submitted, 
TOBRINER & LAZARUS, 
By /s/ MATHEW O. TOBRINER, 
Attorneys for AFL. 
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United States of America Before the National 
Labor Relations Board 


Case No. 20-C-1422 
In the Matter of 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a CAPOLINO PACKING CORPORA- 
TION, 

and 


FOOD, TOBACCO, AGRICULTURAL AND AL- 
LIED WORKERS UNION OF AMERICA, 
CIO, 


and 


INTERNATIONAL BROTHERHOOD OF 
THEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
ICA, AFL, 

Party to the Contract. 


Mr. Robert Tillman, for the Board. 


Messrs. James R. Agee and J. Paul St. Sure, of 
Oakland, Calif., for the respondent. 

Tobriner and Lazarus, by Mr. Mathew Tobri- 
ner, of San Francisco, Calif., for the Teamsters. 

Mr. Warren C. Horie, of Merced, Calif., and Myr. 
M. Wolf, of New York Citv, for the CIO. 


Mr. Samuel M. Kaynard, of counsel to the Board. 


So National Labor Relations Board vs. 
DECISION AND ORDER 
On June 20, 1946, Trial Examiner Sidney Lind- 


ner issued his Intermediate Report in the above- 
entitled proceeding, finding that the respondent had 
engaged in and was engaging in certain unfair labor 
practices and recommending that the respondent 
cease and desist therefrom and take certain affirm- 
ative action, as set forth in the copy of the Interme- 
diate Report attached hereto. Thereafter, the 
Teainsters filed exceptions to the Intermediate Re- 
port and a supporting brief; the respondent filed 
no exceptions. On October 1, 1946, the Board at 
Washington, D. C., heard oral argument, in which 
the respondent, the Teamsters, and the CIO partici- 
pated. 


The Board has reviewed the rulings of the Trial 
Examiner and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the 
exceptions and brief, and the entire reeord in the 
ease, and hereby adopts the findings, conclusions, 
and recommendations of the Trial Examiner, with 
the following exceptions and modifications. 

1. The Trial Examimer found, and we agree, that 
the respondent engaged in conduct violative of See- 
tion 8 (1) of the Act. In so agreeing, however, we, 


unlike the Trial Examiner, do not pass upon the 
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Teamsters’ contention that, by virtue of an award 
of jurisdiction over the cannery workers by the 
Executive Council of the American Federation of 
Labor, the Teamsters became the legal successor to 
Local 22382, and thereby inherited its then out- 
standing contract with the respondent and its exclu- 
sive representative status. It is our opinion, and we 
find, that regardless of the status of the Teamsters, 
either as a successor to the bargaining representa- 
tive or as a newly chosen representative of the 
employees, a matter upon which we deem it unnec- 
essary to pass, the respondent’s conduct was viola- 
tive of the Act. As set forth in the Intermediate 
Report, the respondent warned its employees that 
they faced a plant shutdown and resultant unem- 
plovment unless they joined the Teamsters, and 
otherwise assisted the Teamsters in recruiting new 
members. In the absence of a valid existing closed- 
shop agreement, such encouragement of member- 
ship in the Teamsters by the respondent is prohib- 
ited by the Act, even though the Teamsters may 
have then represented a majority of the employees.! 


We find, as did the Trial Examiner, that neither 
Local 22382 nor the Teamsters had a closed-shop 
agreement with the respondent.” 


IN, L. R. B. v. Electric Vacuum Cleaner Co., 315 
U. S. 685, reversing 120 F. 2d 611 (C. C. A. 6), set- 
fimemicide lowe, Ine B. 59] oN. 1. he Bb. v. John 
Englehorn & Sons, 134 F. 2d 553 (C. C. A. 3), en- 
forcing 42 N. L. R. B. 866. 


2Matter of G. W. Hume and California Processors 
WeGrawers, Inc. 710N. lb. BR. b., No: 81. 
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2. The Trial Examiner found that the discharge 
of Gus Cedar for refusing to join the Teamsters was 
violative of Section 8 (3) of the Act. No exceptions 
were filed to this finding, and we agree with the 
Trial Examiner insofar as his conclusion is based 
on his subsidiary finding that the Master Agree- 
ment, upon which the respondent relies, was not a 
closed-shop contract? and therefore gave no justifica- 


tion for the discharge of Gus Cedar. 


3. The Trial Examiner, having found that ‘‘the 
respondent assisted the Teamsters in obtaining a 
majority of members among the respondent’s em- 
ployees,”’ and that the contract of May 18, 1945, 
was therefore illegal, recommended that the respond- 
ent be required to refrain from recognizing the 
Teamsters as the exclusive bargaining representa- 
tive of its employees unless and until the Teamsters 
is duly certified as such representative by the Board. 
Our disposition of the issues herein makes it un- 
necessary for us to pass upon the validity of the 1945 
contract; and, inasmuch as that contract expired on 
March 1, 1946, and there has since been no collective 


bargaining between the respondent and the Team- 


The contention that the parties understood and 
administered the contract as requiring membership 
in the Teamsters, is not supported by the evidence. 
See Matter of G. W. Hume and California Proe- 
essors & Growers, Inc., 71 N. L. R. B., No. 81. 
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sters, we see no need for including the Trial Exami- 
ner’s recommendation in our Order.4 


ORDER 


Upon the entire record in the case, and pursuant 
to Section 10 (¢) of the National Labor Relations 
Act, the National Labor Relations Board hereby 
orders that the respondent, Scientific Nutrition Cor- 
poration, d/b/a Capolino Packing Corporation, At- 
water, California, and its officers, agents, successors, 
and assigns, shall: 


1. Cease and desist from: 


(a) Encouraging membership in International 
Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America, AFL, or any other 
labor organization of its employees, by discharging 
and refusing to reinstate any of its emplovees, or 
by discriminating m any other manner in regard 


4However, it should be noted that in the Bercut- 
Richards representation proceedings (65 N. L. R. B. 
1052, 1057) the Board advised the employers that 
they ‘‘mav not, pending a new election, give prefer- 
ential treatment to any of the labor organizations 
involved * * *’’ Moreover, in recent complaint pro- 
ceedings before the Board, involving similar cannery 
plants and cannery workers, we have held that the 
execution of an exclusive bargaining contract, in 
the face of a pending question concerning repre- 
sentation, constituted a violation of Section 8 (1) 
of the Act. Matter of Flotill Products, Ine., 70 
N. L. R. B., No. 12; Matter of Lincoln Packing Co., 
70 N. L. R. B., No. 13. It need only be added that 
the respondent herein is a party to the representa- 
tion proceedings still pending before the Board in 
Matter of Bereut-Richards et al., (64 N. L. R. B. 
33,00 N. tk, R. B. 1052). ' hare 
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to their hire or tenure of employment, or any term 
or condition of their employment. 

(b) In any other manner encouraging or coere- 
ing its employees to become or remain members 
of International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, 
AFL, or any other labor organization, whether or 
not because of pressure from that or any other labor 
organization, or because of other economic consid- 
erations. 

2. Take the following affirmative action, which 
the Board finds will effectuate the policies of the 
Act: 

(a) Offer to Gus Cedar immediate and full rein- 
statement to his former or a substantially equivalent 
position, without prejudice to his seniority or other 
rights and privileges: 

(b) Make whole Gus Cedar for any loss of pay 
he may have suffered by reason of the respondent’s 
discrimination against him, by payment to him of 
a sum of money equal to the amount that he nor- 
mally would have earned as wages during the period 
from June 22, 1945, the date of his discharge. to 
the date of the respondent’s offer of reinstatement, 
less his net earnings during said period ; 

(c) Post at its plant at Atwater, California, cop- 
ies of the notice attached hereto, marked ‘‘ Appendix 
A.’ Copies of said notice, to be furmished by the 
°In the event that this order is enforeed by a de- 
cree of a Cireuit Court of Appeals, there shall be 
inserted before the words ‘‘A Decision and Order,” 


the words: ‘‘A Deeree of the United States Cir- 
cuit Court of Appeals Enforcing.”’ 
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Regional Director for the Twentieth Region, shall, 
after being duly signed by the respondent’s repre- 
sentative, be posted by the respondent immediately 
upon receipt thereof and maintained by it for sixty 
(60) consecutive days thereafter, in conspicuous 
places, including all places where notices to em- 
ployees are customarily posted. Reasonable steps 
shall be taken by the respondent to insure that said 
notices are not altered, defaced, or covered by any 
other material: 

(d) Notifv the Regional Director for the Twen- 
tieth Region in writing, within ten (10) days from 
the date of this Order, what steps the respondent 
has taken to comply herewith. 


Signed at Washington, D. C., this 13th day of 
December, 1946. 
[Seal] PAUL M. HERZOG, 
Chairman. 


JOHN M. HOUSTON, 
Member, National Labor 
Relations Board. 


APPENDIX A 

Notice to All Emplovees 
Pursuant to a Decision and Order of the Nationa! 
Labor Relations Board, and in order to effectuate 
the policies of the National Labor Relations Act, 

we hereby notify our employees that: 
We Will Not in any manner encourage or 
coerce our employees to become or remain mem- 
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bers of International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of 
America, AFL, or any other labor organization, 
whether or not because of pressure from that or 
any other labor organization, or because of other 
economic considerations. 


We Will Offer to Gus Cedar immediate and 
full reinstatement to his former or a substan- 
tially equivalent position, without prejudice to 
any seniority or other rights and privileges en- 
joyed, and make him whole for any loss of pay 
suffered as a result of the discrimination. 


All our employees are free to become or remain 
members of any labor organization. We will not 
discriminate in regard to hire or tenure of employ- 
ment or any term or condition of employment 
against anv emplovee because of membership in or 
activity on behalf of any such labor organization. 

SCIENTIFIC NUTRITION 
CORPORATION, 
Emplover. 
Dated 


(Representative) (Title) 


a 


his notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, 
or covered by any other material. 
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United States of America Before the National 
Labor Relations Board, Trial Examining Divi- 
sion, Washington, D. C. 


Case No. 20-C-1422 


In the Matter of 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a CAPOLINO PACKING CORPORA- 
TION, 


and 


FOOD, TOBACCO, AGRICULTURAL AND 
ALLIED WORKERS UNION OF AMER- 
ICA, CIO, 


and 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
TON, AR, 

Party to the Contract. 


Mr. Robert E. Tillman, for the Board. 

Mi. James R. Agee, of Oakland, Calif., for the 
respondent. 

Tobriner and Lazarus, by Mr. Mathew Tobriner, 
of San Francisco, Calif., for the AFL. 


Mr. Warren G. Horie, of Merced, Calif., for the 
ClO, 
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INTERMEDIATE REPORT 
Statement of the Case 


Upon a third amended charge duly filed by the 
Food, Tobacco, Agricultural and Allied Workers 
Union of America, CLO, herein called the CIO, the 
National Labor Relations Board, herein called the 
Board, by its Regional Director for the Twentieth 
Region, (San Francisco, California), issued its com- 
plaint dated April 23, 1946, against Scientific Nutri- 
tion Corporation, d/b/a Capoline Packing Corpo- 
ration, herein called the respondent, alleging that 
the respondent had engaged in and was engaging 
in unfair labor practices affecting commerce within 
the meaning of Section 8 (1) and (3), and Section 
2 (6) and (7) of the National Labor Relations Act, 
49 Stat. 449, herein called the Act. Copies of the 
complaint and notice of hearing were duly served 
npon the respondent, CIO, California State Council 
of Cannery Unions, AFL, and International Broth- 
erhood of ‘Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, AFL, herein called the 
Teamsters, party to the contract. 

With respect to the unfair labor practices, the 
complaint alleged in substance that the respondent: 
(1) urged, persuaded, threatened, and warned its 
employees to become members of the Teamsters, 
granted access to representatives of the Teamsters, 
assisting it in obtaining a majority of members 
among the respondent’s emplovees, and entered into 
a contract with the Teamsters which is alleged to 
be legal because of the aforesaid acts; (2) on or 
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about June 22, 1945, discharged its employee Gus 
Cedar because he refused to join the Teamsters 
and has at all times thereafter refused to reinstate 
him; and (3) because of all the alleged acts set 
forth above has interfered with, restrained, and co- 
erced its employees in the exercise of rights guar- 
anteed in Section 7 of the Act. 

Thereafter, the respondent and the Teamsters 
filed answers denying the commission of any unfair 
labor practices. 

Pursuant to notice, a hearing was held in Merced, 
California, on May 14, 1946, before the undersigned, 
Sidney Lindner, the Trial Examiner duly desig- 
nated by the Chief Trial Examiner. The Board, the 
respondent, the Teamsters were represented by 
counsel, and the CIO by a lay representative and 
participated in the hearing. The parties were af- 
forded full opportunity to be heard, to examine 
and cross-examine witnesses, and to introduce evi- 
dence bearing on the issues. At the opening of the 
hearing counsel for the Teamsters moved to dismiss 
the complaint in its entirety on the grounds that 
(1) the Board on or about February 15, 1946, having 
already ‘‘provided’’ that the respondent is without 
night to bargain and contract with the AFL, has, 
by such pronouncement, prejudged the present case, 
and is therefore not the proper tripunal before which 
the matters presented by the complaint herein 
should be tried, and (2) the complaint does not state 
a cause of action. The motion was denied by the 
undersigned. At the conclusion of the hearing all 
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parties engaged in oral argument and were granted 
leave to file briefs on or before May 24, 1946, with 
the undersigned. No briefs have been received. 

Upon the record in the case and from his obser- 
vation of the witnesses, the undersigned makes the 
following : 


Findings of Fact 
I. The Business of the Respondent 


The Scientific Nutrition Corporation is a New 
York corporation, having its principal office in New 
York City. It operates plants at Atwater, Cali- 
fornia, and at Colon, Cuba, where it is engaged 
in the business of canning and processing fruits 
and vegetables. ‘At its Atwater, California, plant, 
the only plant involved in this proceeding, the re- 
spondent is engaged in business as the Capolino 
Packing Corporation. he annual sales of products 
from the respondent’s Atwater plant total approxi- 
mately $1,500,000, of which approximately 90 per 
cent represents the amount of sales of products 
which are shipped from the plant to points out- 
side the State of California. he respondent admits 
that it is engaged m commerce within the meaning 
of the Act. 


II. The Organizations Involved 


Food, Tobacco, Agricultural and Alhed Workers 
Union of America, CTO, International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, AFL, and California State Council 
of Cannery Unions, AFL, and its constituent unions, 
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one of which is Local 22382, are labor organizations 
admitting to membership employees of the respond- 
ent. 

IYI. The Unfair Labor Practices 


A. Events Leading Up to the Contract With the 
Teamsters 


In 1941, Cannery Workers Union Local 22382, a 
Federal Local Union of the American Federation of 
Labor, herein referred to as Local 22382, entered 
inte a collective bargaining contract with the Capo- 
lino Packine Corporation herein referred to as 
Capolino. By the terms of this contract the parties 
thereto adopted and agreed to be bound by the Mas- 
ter Agreement! previously executed by and between 
California Processors and Growers, Ine., herein 
referred to as the Association, and the American 
Federation of Labor, and California State Council 
of Cannery Unions, although Capolino was not a 
member of the Association. Subsequent to 1941, the 
parties did not enter into any new written contracts, 
but continued to maintain the same contractual 
status agreed upon in 1941. 

Shortly atter January 1, 1945, J. Capoline, the 
then manager of the Capolino plant, notified Local 
22382, by letter, that Scientifie Nutrition Corpora- 
tion, herein referred to as the respondent, had 
taken over full control and ownership of the plant? 


‘Also referred to in the record as the C. P. & G. 
contract and the ‘‘green book agreement.’’ 


2Capolino Packing Corporation was sold to Sci- 
entific Nutrition Corporation whose main office is 
in New York City, in the early part of 1944. 
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and that collective bargaining contracts in the future 
would have to be signed by an official of the New 
York office, util such time as J. Capolino was au- 
thorized to do so himself. The respondent continued 
to recognize Local 22382 as the exclusive bargaining 
representative of its employees under the same 
terms and conditions as theretofore. 


On or about Mav 8, 1945, the respondent received 
a written communication from the Teamsters as 
follows: 
Scientific Nutrition Corporation 
Atwater, California 


Attention Myr. Joseph Capolino 


Gentlemen: 


The following is the action of the Executive 
Council of the American Federation of Labor 
in a meeting held in Washington, D. C., on May 
Brd, 1945. 

“The following is the award of the Execu- 
tive Council—it is the sense of this Council 
meeting that the interests of the American 
Federation of Labor would be protected and 
preserved in the canning industry in Califor- 
nia, Washington, and Oregon by the transfer 
of the federal labor wnions in that field to the 
Teamsters International Union and that the 
officers of the Federation be directed to cooper- 
ate with the Teamsters International Union in 
bringing about this result, and that the AFL 
eooperate in helping to organize the unorgan- 


ized in this field.”’ 
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By the above action the International Broth- 
erhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers Union of America inherit the 
agreement now in effect between your company 
and the American Federation of Labor and the 
Local Cannery Workers Union. 

The International Brotherhood of Teamsters 
wish to advise vou that we expect vour company 
to immediately recognize only the Teamsters In- 
ternational Union as the representatives of 
vour emplovees and in return the Teamsters In- 
ternational Umion will hve up to the agreement 
now in effect to the letter. 

Would appreciate an answer by return mail, 
vour position in this matter. 


Nourse iris. 


/s/ 1. 1, WON BERG, 
International Representative. 


By letter dated May 11, 1945, which the respond- 
ent admitted receiving, the Cannery and Food Proe- 
ess Workers’ Council of the Pacific Coast, advised 
the respondent that the transfer of Loeal 22382 
membership to the Teamsters by the Executive 
Council of the American Federation of Labor was 
made without regard to the wishes of the members. 
That as a result, the emplovees terminated their 
memberslip in Local 22382 and organized under the 
name of Cannery Food Process Workers Union of 
Modesto Area and had received a charter from the 
Cannery and Food Process Workers’ Council of the 
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Pacilic Coast. Further, that the Cannery and Food 
Process Workers Union of Modesto Area repre- 
sented all of the respondent's employees except su- 
pervisors in collective bargaining matters and indi- 
cated a willingness to meet with the respondent. 
This letter was apparently never answered by the 
respondent. 

On the Monday following the receipt of the above 
letters, the employees were assembled in the ware- 
house of the plant during working hours, where 
they were addressed by J. Capolino.2 Present also 
were Kugene MclIsaac, plant superintendent, and in 
charge of labor relations, Stewart, assistant plant 
superitnendent; Spafford, foreman of the ware- 
house, and White, assistant manager. 

According to Gus Cedar, a boilerman in the re- 
spondent’s emplov,? J. Capolino told the employees 
that the respondent had been notified by the Teani- 
sters that the Union was ‘‘goine to take over the 
plant,”? and that there was nothing that the em- 
ployees could do. He said further that if they did 
not join the Teamsters, that Umion would stop deliv- 
eries to the plant, causing a cessation of operations 
and the resultant loss of employment. Cedar then 
asked J. Capolino to allow the emplovees sufficient 


3Phe record reveals that the plant was not engaged 
In canning at this time and only the regular em- 
ployees, of whom there were 26, attended the 
meeting. 


4The discharge of Cedar will be discussed here- 
inafter. 
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time to contact Local 223882 in Modesto, California, 
so that they could ‘‘find out what it was all about.’ 

About 2 hours after the above-described meeting,® 
a group of five representatives of the ‘Teamsters 
which included King, Torreano, Brown, and two 
unidentified men, called at the plant office and asked 
J. Capolino and McIsaae what their intentions were 
with respect to the May 8 letter. They were in- 
formed that until such time as the employees desig- 
nated the Teamsters to represent them, the respond- 
ent did not intend to do anything; that the choice 
of a union remained with the employees. The ‘Team- 
ster's’ representatives then requested the respond- 
ent’s permission to talk to the employees, which 
was granted. 

Melsaae instructed the employees to gather again 
in the warehouse. When they were all assembled, 
MelIsaae informed them that the representatives of 
the Teamsters wanted to talk to them. King intro- 
duced himself,’? and told the employees that he was 


5In essential details McIsaac corroborated Cedar’s 
testimony. He did not specifically deny that J. Cap- 
olino told the employees that if they did not join 
the Teamsters, deliveries would stop. He admitted 
that J. Capolino, after advising the employees of 
the substanee of the May 8 letter from the Team- 
sters, said that he ‘‘was afraid this was going to 
lead to a lot of trouble and possibly shut the plant 
down,’’ but then told them he was not interested in 
their union affiliation so long as there was peace 
among the employees and the plant could continue 
to operate. The undersigned credits Cedar’s testi- 
mony. 

6The first meeting took place at 8:30 a.m. 


7King was known to the employees as he formerly 
had been an official of Local 22382. 
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now working for the Teamsters, and stated his 
reasons for changing his affihation to that Union. 
Te also outlined the benefits the emplovees would 
gain by affiliation with the Teamsters. According 
to the undenied testimony of Cedar which the under- 
signed credits, King then asked the emplovees when 
they were going to sign up with the Teamsters. Tor- 
reano also spoke along similar lines. McIsaae was 
present while King and Torreano spoke to the em- 
ployees. After the meeting and while the emplovees 
were still in the warehouse, the Teamsters repre- 
sentatives went among the emplovees and solicited 
each one individually. That same afternoon the 
Teamsters presented signed membership applhica- 
tions of 13 of the emplovees to the respondent and 
demanded that a contract be signed. The respondent 
refused to sign stating that the Teamsters did not 
show a majority. About 2 or 3 days later the Team- 
sters returned to the plant with 38 or 4 additional 
signed membership applications. The respondent 
checked all the signatures to determine their 
validity and on May 18, signed the following con- 
tract with the Teamsters: 


Agreement 


This Agreement made and entered into this 18 
dav of May, 1945, by and between the Scientific 
Nutrition Corporation, of Atwater, California, here- 
inafter designated as the Employer and The Inter- 
national Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers Union of Ameniea, 
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Affiliated with The American Federation of Labor, 
hereinafter designated as the Union, to become effec- 
tive 5/18/1945. 


Witnesseth: That in consideration of the prem- 
ises it is mutually agreed as follows: 


Section 1. That the Employer hereby agrees to 
recognize the Union as the sole collective bargaining 
agent for all the employees of the Employer coy- 
ered by the master agreement between the California 
Processors and Growers, Inc., and the American 
Federation of Labor and the California State Coun- 
cil of Cannery Unions. 


Section 2. The Emplover agrees to place into 
effect any amendments to said master agreement 
which now are pending before the War Labor Board 
upon the War Labor Board approval. 

In Witness Whereof, the parties hereto have set 
their hands and seals of this 18 dav of May, 1945. 


THE INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAR E- 
HOUSEMEN AND HELPERS UNION OF 
AMERICA, 

By OH. Lo WOX BERG, 
International Representative, 
Union. 


SCIENTIFIC NUTRITION CORP, 
By J. CAPOLINO, 
Emplover. 


After it had signed the above contract, the re- 
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spondent called another meeting of its employees 
in the plant during working hours. McIsaae noti- 
fied them that a majority had signed membership 
applieations in the Teamsters; that the respondent 
had signed a contract with the Teamsters, and that 
heneeforth it would be bound by such contract. 
Melsaae, according to Cedar’s undenied testimony 
which the undersigned credits, also told the em- 
ployees that ‘‘it was too late now to do anything 
alsout, it.”’ 


Melsaae admitted that the respondent never 
showed the employees a copy of the contract it had 
signed with the Teamsters, nor did it post the same 
or any notice to that effect. However, shortly after 
the contract was signed, King, Torreano, and Brown 
were again granted permission by the respondent to 
talk to the emplovees during a rest period, and at 
this time according to McIsaac the employees were 
shown the signed contract by the Teamsters’ repre- 
sentatives. It was on this occasion, according to 
Cedar’s undenied testimony whieh the undersigned 
eredits, that King remarked that a few of the em- 
ployees had not vet signed up with the Teamsters 
and warned, “Tf you boys don’t sign up, vou will he 
all sitting out in the park beeause this plant is gomg 
to be closed.” 


B. The discriminatory discharge of Gus Cedar 


On Jime 22, 1945, the respondent discharged Gus 
Cedar under the following circumstances: 


In June 1944, Cedar was hired by the respondent 
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be & 


and given ‘‘regular’’ employment as a boiler room 
operator. Ceday was a member of Local 22382 
since November 1940 and continued his membership 
in good standing in that union during his entire pe- 


riod of employment with the respondent. 


Cedar testified that the membership of Loeal 
22382 never discussed affiliation with the Teamsters, 
and that he first learned of the award of jurisdic- 
tion of the cannery workers to the Teamsters at 
the meeting of the respondent’s employees called by 
J. Capolino on or about May 14, 1945, described 
above. 


As found heretofore the Teamsters representa- 
tives were granted permission by the respondent to 
solicit its employees in the plant during working 
hours. Cedar’s uncontradicted testimony is that he 
was solicited to join the Teamsters by King and 
Torreano when they were in the plant the first time. 
On the second occasion when the Teamsters solicited 
the respondent’s employees, Torreano wanted to 
know what Cedar was going to do about joining the 
Teamsters, Cedar rephed, ‘‘not anything about it 


% 


right now,”’? and Torreano said, ‘‘ Well, either sign 


up or else. You know, out vou go.”’ 


About the latter part of May, 1945, while Cedar 
was in McIsaac’s office, the latter asked him whether 
he had made up his mind about joining the Team- 


sters. When Cedar replied that he had not, MceIsaae 
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said that the Teamsters were making demands on 
the respondent to fire Cedar, and that he was caus- 


ing the respondent to let him go. 


During the second week of June, 1945, according 
to Cedar’s testimony, J. Capolino talked to him 
about a leaflet that had been distributed in the 
plant by another union.® Cedar was accused by J. 
Capolino, according to the former, of participating 
in the distribution of the leaflets and was told that 
if he wanted to work for the respondent he would 
have to join the Teamsters.? 


On June 22, 1945, according to Cedar’s wndenied 
testimony which the undersigned credits, while he 
was working in the boiler room, orreano and an- 
other ‘Teamsters representative im the presence of 
MclIsaae, asked Cedar what his intentions were with 
respect to joining the Teamsters. Cedar replied that 
he was not going to become a member of the Team- 
sters, whereupon Torreano told him that he was 


fired and to report to the office for his time. McIsaac 


8The record reveals that Local 22382 met 1m June 
1945, and made efforts to affiliate with the Seafarers 
International Union without success. It was this 
union that purportedly distributed the leaflets. 


9J. Capolino died in November 1945. Cedar’s 
testimony regarding this incident with J. Capolino 
was received in evidence over the objections of coun- 
sel for the respondent and the Teamsters but has 
not been used by the undersigned for the purpose 
of basing a finding thereon. 
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told Cedar he would have to get another man.!@ 
Cedar reported at the office at about 12 noon where 
he was given a termination notice which set forth 
the reason for discharge as ‘‘Refusal to jom Union 
(AF of L) Teamsters.’’ Cedar has not worked for 
the respondent since that time. 


C. Concluding Findings 


1. With respect to the contract with the Teamsters 


Counsel] for the respondent and for the ‘Teamsters 
argue that the respondent was required as a matter 


10McIsaac did not deny Cedar’s testimony. He 
testified that he discharged Cedar in accordance with 
the written demand of the Teamsters as follows: 


Cannery Warehousemen, Food Processors, Drivers 
and Helpers, Local 748, 602 Tenth Street, Mo- 
desto, California. 

June 22, 1945. 

Scientific Nutrition Corporation, 

Atwater, California 

Attention: Mr. McIsaae 

Dear Sir: 

In accordance with the terms of the agreement 
between your company and Local 748 this letter will 
serve as a notice to your company to terminate the 
employment of Gus Sedar. (sic) 

This man has refused to become a member of this 
union and under the terms of our contract he is sub- 
ject to dismissal. We have given Gus Sedar (sic) 
(30) days in which to make up Ins mind abont jom- 
ing this Loeal, which is (20) days more than the 
time stipulated in the contract. Therefore we ask 
his immediate dismissal upon receipt of this letter. 

Very truly yours. 
[Seal] /s/ H. C. TORREANO, 
Representative. 
HCT :BG 
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of Jaw to deal with the Teamsters as the exclusive 
bargaining representative of its employees since the 
‘Teamsters had proved that it represented a majority 
of the employees. As found heretofore, the respond- 
ent not only urged its employees to join the Team- 
sters and warned them of the possible shut down 
of the plant if they did not join, but also granted the 
Teamsters the use of its time and property for the 
purpose of soliciting memberships and threatening 
employees with the loss of their jobs if they refused 
to become members of the Teamsters. While it may 
well be that the respondent was motivated in its 
actions by the fear of economic hardship, neverthe- 
less, it is well established that ‘‘the Act prohibits 
unfair labor practices in all cases. It permits no 
immunity because the emplover may think that the 
exigencies of the moment require infraction of the 
statute. In fact nothing in the statute permits or 
justifies its violation by the employer.’’!! By grant- 
ing such aid and assistance to the Teamsters, the 
respondent illegally participated in the selection of 
the bargaining representative of its employees and 
is not entitled to rely, as proof of the Teamsters’ 
majority for the purpose of recognition, upon the 
designation to the completion of which it had il- 
legally contributed. Furthermore, even if it is as- 
sumed arguendo, that the respondent’s illegal con- 
duct did not influence a majority of its emplovees 
UN ie eto. 36 Star Jenblisinie Co. Onl (au) 
465 (C.C.A.9), enforeing + N.L.R.B. 498. 
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in casting their lot with the Teamsters, an employer 
may not, in the absence of a valid existing contract 
requiring membership in a labor oranization as a 
condition of employment, cooperate with a labor 
organization, though it represents an uncoerced ma- 
jority of the emplovees, to secure for its new mem- 
bers.!2 

Counsel for the respondent and for the Team- 
sters also raised the contention in oral argument 
that as a result of the award of jurisdiction of the 
cannery workers to the Teamsters by the American 
Federation of Labor, the Teamsters succeeded to 
the position that Local 22382 had formerly occupied 
insofar as the respondent was concerned. It ap- 
pears clear from the record that in May, 1945, when 
the respondent was notified of the award of jurisdic- 
tion over its emplovees to the Teamsters, it refused 
to subseribe to the ‘‘suecessorship theory’’ but 
rather insisted that the Teamsters prove that it 
represented a majority of the emplovees before it 
would enter into a contract and grant recognition to 
the Teamsters as exclusive bargaining representa- 
tive of its employees. The respondent uo doubt was 
motivated by the factual situation then confronting 
it for it had already received notice that the Cannery 
and Food Process Workers Couneil of the Pacific 
Coast claimed to represent a majority of its em- 


PN. hob Ome nerehorn a Sons. io4 sl. 
(2d) 533 (C.C.A.3) enf’g 42 N.L.R.B. 886; sce 
also N.L.R.B. v. Electric Vacuum Cleaner Co., 315 
IS) O85 Sia etomee 20h (2d) Gli. C. A. 6) 
setting aside 18 N.L.R.B. 591. 
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ployees made up of former members of Local 22382, 
who were opposed to affihating with the Teamsters. 

The Teamsters too recognized the validity of the 
respondent’s claim that it was not entitled to inherit 
Local 22382’s contract without proof of a majority 
showing, for it attempted to obtain the allegiance of 
a majority of the employees. This is borne out by the 
new agreement of May 18, 1945, made by and between 
the Teamsters and the respondent, evidently super- 
seding the old contract with Local 22382.8 It thus 
appears that both the Teamsters and the respond- 
ent abandoned the ‘‘suecesorship theory’? and relied 
on the majority theory as a condition precedent to 
the making of a new contract. However, even if it 
be argued that the Mav 18, 1945, contract was 
merely a substitution of the name of the Teamsters 
for that of Loeal 22882 on the ‘‘suecessorship 
theory,’’ such a contract, under the facts here pre- 
sented, would not be valid unless the Teamsters 
represented an uneoerced majoritv at the time. 
While the undersigned does not mean to suggest 
that a mere change in name or affihation of a union 
deprives it of its status as exclusive bargaining rep- 
resentative, nevertheless, the facts herein disclose 
sufficient doubt, recognized by the parties theim- 
selves, that the sueceeding union had retained the 
old union’s status as the representative of the ma- 
jority of the employees in the appropriate umt. The 


B3}ocal 22352 was composed of emplovees of vari- 
ous canneries located in the same geographic area as 
the respondent. 
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choice of a collective bargaining representative 
under the Act is inherent in the emplovees and 
neither the emplovees nor the Board are necessarily 
bound by an award of a labor organization.“ Fur- 
thermore, the record is clear that at least some of 
the employees, if not a majority,!5 did not desire the 
Teamsters to represent them as collective bargain- 
ing agent. The undersigned finds this contention 
without merit. 

Counsel for the Teamsters raised the further con- 
tention that when the Board in its original Deci- 
sion in the Matter of Bercut-Richards Packing 
Company et al,!© said “‘. .. Upon the facts in the 
present record, we shall assume the validity of the 
extended agreement hereinabove referred to .. .”, 
it recognized the validity of the May. 1945, contract 
between the respondent and the ‘Teamsters. Fur- 
ther, that the Board again recognize the validity of 
this very contract which is now the subject of attack 
when in its Supplemental Decision in the Matter of 
Bereut-Richards Packing Company et al,!” it said 
‘‘,..In this state of the record, no legal effect may 
be given the closed-shop provision contained in the 
current collective agreements after their expiration 


4See Matter of Albert Love Enterprises, doing 
business as Foote & Davies, 66 N. L. R. B. 416; Mat- 
fer-ot Muld*and Hate Kimttine Oo. 67 N. Re: 
MiGe las. 

ISAs found above, the assistance of the respondent 
resulted in the Teamsters obtaining a majority. 


InGaN le ihe. das, issued October 1271945, 
1765 N. L. R. B. 1052 issued February 15, 19-16. 
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es 


date; ...’’ The language of the Board carries no 
such import. The Board in the Matter of Bercut- 
Richards Company et al, was not confronted with 
the problem of determining the validity of the con- 
tract between the respondent and the Teamsters, as 
it is here. It is the Board’s general practice m rep- 
resentation cases to presume the regularity and 
legality of a collective bargaining contract and to 
refuse to admit evidence in such hearings on the 
question of whether or not a majority of employees 
covered by such a contract had actually designated 
the contracting union as their representative at the 
time the contract was made./® The contention is 
without merit. 

Upon the record as a whole the undersigned is 
convinced and finds that the respondent urged and 
warned its employees to become members of the 
Teamsters, and granted the use of its time and 
property to representatives of the Teamsters for 
the purpose of addressing and soliciting its em- 
ployees thereby lending support to the ‘Teamsters 
and assisting it in obtaining a majority of members 
among the respondent’s employees. 

The undersigned further finds that the contract 
of May 18, 1945, was entered into under cireum- 
stances prohibited by the Act and that thereby the 
respondent has interfered with, restrained, and co- 
erced its employees in the exercise of the rights 
guaranteed in Section 7 of the Act. 


’See Matter of the Lamson Brothers Company, 
59 N.L. R. B. 1561; Matter of United States Rub- 
ber Company, 62 N. L. R. B. 795. 
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2. With respect to the discharge of Gus Cedar 


The complaint alleges that the respondent dis- 
charged its employee, Gus Cedar on June 22, 1945, 
and thereafter refused to reinstate him, because the 
said employee refused to join the Teamsters. 

While admitting these facts, the respondent main- 
tains that it discharged Cedar at the request of the 
Teamsters, in conformance with a valid closed-shop 
contract. 

Assuming, without conceding, that the contract 
between the respondent and the Teamsters contained 
a closed-shop provision, nevertheless, the proviso to 
Section 8 (3) of the Act permits discharge of an 
employee pursuant to the terms of a closed-shop 
contract only where the contract was made with a 
labor organization which was not established, main- 
tained, or assisted by any unfair labor practice and 
which was the representative of a majority of the 
employees mm an appropriate unit covered by the 
contract when made. As found in the prior section 
of this report, the respondent assisted the Teamsters 
in obtaining a majority of members among the re- 
spondent’s employees, and entered into the May 18, 
1945, contract under circumstances prohibited by 
the Act. Therefore, the respondent’s contract with 
the Teamsters did not meet the conditions of the 
proviso, and in discharging Cedar, the proviso 
afforded no protection to the respondent. 

Even assuming arguendo the validity of its con- 
tract with the Teamsters, since this contract ineor- 
porated the Master Agreement hy reference, it is 
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necessary to look to the Master Agreement to de- 
termine if by its terms it is a closed-shop contract 
in order to sustain the respondent’s defense in its 
discharge of Cedar. 

As noted heretofore, Cedar was a 


6 a 


regular’? em- 
ployee who maintained his membership in good 
standing in Local 22382 during his entire period of 
employment with the respondent. The Master 
Agreement clearly exempts employees on the senior- 
ity hst!® from heing required to obtain clearance 
slips as a condition for going to work from season 
to season and is silent as to the 


‘*veoular’” or vear 
round employees. The most it does with reference 
to the employees on the seniority list is to require 
the employer to report to the local union, from time 
to time, the names of those in its employ who did 
not produce clearance slips on their resumption of 
work. This part of the agreement contains Mo 
language that ¢an be construed to mean that any 
emplowee on the seniority hist may not be put 10 
work without a union clearance or that he must be 
a member in good standing or a member at all, to 
qualify for employment. Nor is there any provision 
in the Master Agreement that requires an employee 
who has joined a local union to maintain his mem- 
bership in good standing as a condition of employ- 
ment. The sole requirement that the Master Agree- 


The sentority lst included “‘regular’*’ and sea- 
sonal emplovec, it.c., those other than regular em- 
ployees who worked in a given plant at least 60 per- 
cent of the total number of operating days of said 
plant during the previous season. 
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ment imposes upon the employer in this respect is 
to see that “‘new emplovees,’’ as distinguished from 
einployees on the seniority list, file applications for 
membership in the appropriate local union when 
they go to work and to notify the new emplovees 
that, under the Master Agreement, they must com- 
plete their application with the local union within 
10 days. The employer’s responsibility for the new 
emplovees’ affiliation ends upon the making of such 
applications by them and the giving of such notices. 
The local union expressly assumes, under the terms 
of the Master Agreement, full responsibility for the 
new emplovees’s affiiation with it from that point 
forward. The Master Agreement is likewise silent 
as to the obligations of the new emplovee to the local 
union after his application has heen made at the 
time of his employment, except that within 10 davs 
thereafter he must become a member. It imposes 
no other obligations with respect to the emplovee’s 
tenure of emplovment. At best, the Master Agree- 
ment in the opinion of the undersigned, is no more 
than a preferential hiring contract. 

The undersigned finds that the respondent by dis- 
charging Cedar, discriminated in regard to his hire 
and tenure of emplovment, thereby interfering with, 
restraining, and coercing its employees in the exer- 
cise of the rights guaranteed in Section 7 of the Act. 


IV. The Affect of the Unfair Labor 
Practices Upon Commerce 


The activities of the respondent set forth in See- 
tion III above, occurring in connection with the 
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operations of the respondent, described in Section 
I above, have a close, intimate, and substantial re- 
lation to trade, traffic and commerce among the sev- 
eral States, and tend to lead to labor disputes bur- 
dening and obstructing commerce and the free flow 
of commerce. 


V. The Remedy 


Having found that the respondent has engaged 
in unfair labor practices, the undersigned will rec- 
ommend that it cease and desist therefrom and take 
the following affirmative action which it is found 
will effectuate the policies of the Act. 


It has been found that the respondent assisted the 
Teamsters in obtaining a majority of members 
among the respondent’s emplovees and thereafter 
on May 18, 1945, entered into a contract recognizing 
the Teamsters as exclusive bargaining representa- 
tive of its employees, which contract is illegal be- 
cause of the aforesaid assistance. Since the said 
contract expired by its terms on March 1, 1946, no 
recommendation that the respondent be ordered to 
cease and desist from giving effect to said contract 
is necessary. However, in order to prevent recog- 
nition of the Teamsters by the respondent either by 
oral agreement or otherwise, the undersigned will 
recommend that the respondent he ordered not to 
recognize the Teamsters as the exclusive bargaining 
representative of its emplovees unless and until said 
organization shall be duly certified by the Board as 
exclusive bargaining representative of its emplovees. 
Nothing herein, however, should he constrmed as re- 
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quiring the respondent to vary any wage, hour, 
seniority or other substantive features of its rela- 
tions with the emplovees themselves, which the re- 
spondent has established in the performance of this 
contract, or to prejudice the assertion by the em- 
ployees of any rights they may have under such 
agreement. 


It has also been found that the respondent dis- 
criminated in regard to the hire and tenure of 
employment of Gus Cedar a ‘‘regular’’ emplovee. 
The undersigned will recommend that the respond- 
ent offer him immediate and full reinstatement to 
his former or substantial equivalent position, with- 
out prejudice to lis semority or other rights and 
privileges, and make him whole for any loss of pay 
he may have suffered by reason of such diserimina- 
tion, by paymeut to him of a sum of money equal 
to the amount he normally would have earned 
wages during the period from June 22, 1945, the 
date of his discharge, to the date of the respondent’s 
offer of reinstatement to him, less his net earnings”? 


20 By ‘‘net earnings’’ is meant earnings less ex- 
penses, such as for Peet room, and board, 
incurred by an employee in connection with obtain- 
ing work and working elsewhere than for the re- 
spondent, which would not have been imeurred but 
for his unlawful discharge and the consequent neces- 
sity of his seeking employment elsewhere. See Mat- 
ter of Crossett Lumber Company. 8 N. L. R. 3. 440. 
Monies received for work performed upon Federal, 
State, county, municipal, or other work-relier 
projects shall be considered as earnings. See Re- 
public Steel Corporation v. N. L. R. B., 311 U8. 
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during said period. Normally in cases in which an 
emplover has unlawfully discriminated against an 
emplovee by discharging him, in addition to affirma- 
tive relief, the Board orders the employer to cease 
and desist from in any manner infringing upon the 
rights guaranteed in Section 7 of the Act. In the 
instant case, however, the respondent discharged 
Cedar not to satisfy any purpose of its own but, 
rather, yielded to the pressure of the Teamsters. 
Under such circumstances, and in view of the ab- 
sence of any evidence that danger of other unfair 
labor practices is to be anticipated from the re- 
spondent’s conduct in the past, the undersigned will 
not recommend that the respondent be enjoined 
from the commission of any and all unfair labor 
practices. Nevertheless, the undersigned will recom- 
mend that the respondent be ordered to cease and 
desist from the unfair labor practices found herein.?! 

On the basis of the foregoing findings of fact and 
upon the entire record in the case. the undersigned 
makes the following: 


Conclusions of Law 


1. Food, Tobacco, Agricultural and Allied Work- 
ers Union of America, CLO, Intemational Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL, California State Council 
of Cannerv Workers, AFL, and Cannery Workers 
Union, Local 22382, are labor organizations within 
the meaning of Section 2 (5) of the Act. 


218ee Matter of American Car and Foundry Com- 
Pitino o Nias: Noe 129, 
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2. By discriminating in regard to the hire and 
tenure of employment of Gus Cedar, thereby 
encouraging membership in the International 
Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America, AIL, the respondent 
has engaged in and is engaging in unfair labor prac- 
tices within the meaning of Section 8 (3) of the Act. 

3. By interfering with, restraining, and coercing 
its employees in the exercise of the rights guaran- 
teed in Section 7 of the Act, the respondent has en- 
gaged in and is engaging in unfair labor practices 
within the meaning of Section 8 (1) of the Act. 

4. The aforesaid unfair labor practices are un- 
fair labor practices within the meaning of Section 
2 (6) and (7) of the Act. 


Recommendations 


Upon the basis of the above findings of fact and 
conclusions of law, the undersigned recommends 
that the respondent Scientific Nutrition Corpora- 
tion, d/b/a Capolino Packing Corporation, Atwater, 
California, its officers, agents, successors, and as- 
signs shall: 

1. Cease and desist from: 

(a) Recognizing International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL, as the exclusive rep- 
resentative of its emplovees for the purpose of 
eollective bargaining unless and until said or- 
ganization shall be certified by the National 
Labor Relations Board as the exclusive repre- 
sentative of such employees; 
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(b) Encouraging membership in Interna- 
tional Brotherhood of ‘Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, AFL, 
or any other labor organization, by discharging 
and refusing to reinstate any of its employees 
or in any other manner discriminating in re- 
gard to their hire and tenure of employment or 
any terms or conditions of employment ; 


(c) In any manner encouraging member- 
ship in International Brotherhood of 'Team- 
sters, Chauffeurs, Warehousemen and Helpers 
of America, AFL, or any other labor organiza- 
tion, by vielding to pressure from that. or- 
ganization, or other pressure. 


Take the following affirmative action which 


the undersigned finds will effectuate the policies 
of the Act: 


(a) Offer to Gus Cedar immediate and full 
reinstatement to his former or substantially 
equivalent position without prejudice to his 
seniority or other rights and privileges; 

(b) Make whole the said Gus Cedar in the 
manner set forth in the Section entitled ‘‘ The 
remedy for any loss of pay he may have suf- 
fered by reason of the respondent’s discrimina- 
tion against him; 

(ec) Withhold all recognition from Inter- 
national Brotherhood of ‘Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, AFL, 
as the exelusive representative of its emplovees 
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for the purpose of collective bargaining with 
respect to rates of pay, wages, hours of em- 
plovment and other conditions of employment 
unless and until said organization shall have 
been certified by the National Labor Relations 
Board as the representative of such employees; 


(d) Post at its Atwater, California, plant 
copies of the notice attached hereto and marked 
Appendix A. Copies of the notice to be fur- 
nished by the Regional Director for the Twen- 
tieth Region, after being duly signed bv the 
respondent’s representative, shall be posted by 
the respondent immediately upon receipt 
thereof and maintained by it for sixty (60) 
consecutive days thereafter, in conspicuous 
places, including all places where notices to 
employees are customarily posted. Reasonable 
steps shall be taken by the respondent to insure 
that said notices are not altered, defaced or 
covered by any other matertal; 


(e) File with the Regional Director for the 
Twentieth Region, on or before ten (10) days 
from the date of the receipt of this Intermedi- 
ate Report, a report in writing setting forth in 
detail the manner and form in which the re- 
spondent has complied with the foregoing rec- 
ommendations. 


It is further recommended that unless the re- 
spondent notifies said Regional Director in writing 
within ten (10) days from the receipt of this Inter- 
mediate Report that it will comply with the 
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foregoing recommendations, the National Labor 
Relations Board issue an order requiring it to take 
the action aforesaid. 

As provided in Section 33 of Article IT of the 
Rules and Regulations of the National Labor Re- 
lations Board, Series 3, as amended, effective No- 
vember 27, 1945, any party or counsel for the Board 
may, within fifteen (15) days from the date of the 
entry of the order transferring the case to the 
Board, pursuant to Section 32 of Article II of said 
Rules and Regulations, file with the Board, Rocham- 
beau Building, Washington 25, D. C., an original 
and four copies of a statement in writing, setting 
forth such exceptions to the Intermediate Report or 
to any other part of the record or proceeding (in- 
eluding rulings upon all motions or objections) as 
he relies upon, together with the orginal and four 
copies of a brief in support thereof. Immediately 
upon the filing of such statement of exceptions 
and/or brief, the partv or counsel for the Board 
filing the same shall serve a copy thereof upon each 
of the other parties and shall file a copy with the 
Regional Director. As further provided in said Sec- 
tion 33, should any party desire permission to argue 
orally before the Board, request therefor must be 
made in writing to the Board within ten (10) days 
from the date of the order transferring the case to 
the Board. Any party desiring to submit a_ brief 
in support of the Intermediate Report shall do so 
within fifteen (15) days from the date of the entry 
of the order transferring the case to the Board, by 
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filing with the Board an original and four copies 
thereof, and by immediately serving a copy thereof 
upon each of the other parties and the Regional 
Director. 
/s/ SIDNEY LINDNER, 
Trial Examiner. 


Dated: June 20, 1946. 


Appendix A 
Notice to All Emplovees 


Pursuant to the Recommendations of a Trial Ex- 
aminer of the National Labor Relations Board, and 
in order to effectuate the policies of the National 
Labor Relations Act, we hereby notifv our emplov- 
ees that: 

We Will Not recognize International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, AFL, as the exclusive representa- 
tive of our emplovees for the purpose of collective 
bargaining, unless and until said organization shall 
be certified by the National Labor Relations Board 
as the exclusive representative of such emplovees. 

We Will Not in any manner encourage member- 
ship in International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of .Amer- 
tea, AFL, or anv other labor organization, by vield- 
ing to pressure from that or any other labor organ- 
ization or other pressure. 


We Will Offer to Gus Cedar immediate and full 
reinstatement to his former or substantially equiv- 
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alent position without prejudice to any seniority or 
other rights and privileges enjoyed, and make him 
whole for any loss of pay suffered as a result of the 
discrimination. 

All our employees are free to become or remain 
members of any labor organization. We will not 
discriminate in regard to hire or tenure of employ- 
ment or any term or condition of employment 
against any employee because of membership in or 
activity on behalf of any such labor organization. 


SCIENTIFIC NUTRITION 
CORPORATION, 
Employer. 


Dated 


This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, or 
covered by anv other material. 
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In the Matter of 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a CAPOLINO PACKING CORPORA- 
TION, 

and 


FOOD, TOBACCO, AGRICULTURAL AND 
ALLIED WORKERS UNION OF AMER- 
ICA, CIO, 


and 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
ICA, AFL, 

Party to the Contract. 


AFFIDAVIT AS TO SERVICE 
District of Columbia—ss. 


I, Alfred F. Clarke, being first duly sworn, on 
oath saith that I am one of the employees of the 
National Labor Relations Board, in the office of 
said Board in Washington, D. C.; that on the 13th 
dav of December, 1946, I mailed postpaid, bear- 
ing Government frank, by registered mail, a copy 
of the Decision and Order [and Intermediate Re- 
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port] to the following-named persons, addressed 
to them at the following addresses: 


Mr. James R. Agee, 
1508 Financial Center Bldg., 
Oakland, California. Reg. No. 69663. 


Mr. Warren G. Horie, 
Merced, Califorma. Re. No. 69664. 
[Return Receipts, Registered Mail, Attached] 


Gladstein, Andersen, Resner, Sawyer & Edises, 
Att.: Bertram Edises, Esq., 
1440 Broadway, 

Oakland, California. Reg. No. 69665. 


Tobriner and Lazarus, 
Att.: Mathew O. Tobriner, Esquire, 
1035 Russ Building, 
San Francisco +, California. Reg. No. 69666. 


Plain Maal “ho: 


Capolino Packing Corp. 
Atwater, California. 


Food, Tobacco, Agricultural & Allied Workers of 
America, CIO, 

150 Golden Gate Avenue, 

San Francisco, California. 


International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen & Helpers of America, 
AFL, 

846 South Union, 

Los Angeles, California. 

(Returned not resent, other representatives 
Notified, 1-2-47.) 
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/s/ VERE. ClAR IR: 
Subseribed aud sworn to before me this 13th day 
of December, 1946. 


/s/ MERLE J. SMITH, 
Designated Agent for the 
National Labor Relations 
Board 


——$——— 


In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11694 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
Vs. 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a CAPOLINO PACKING CORPORA- 
TION, 

Respondent. 


PETITION FOR ENFORCEMENT OF AN OR- 
DER OF THE NATIONAL LABOR RELA- 
TIONS BOARD 


To the Honorable, the Judges of the United States 
Circuit Court of Appeals for the Ninth Circuit: 

The National Labor Relations Board, pursuant to 
the National Labor Relations Act (Act of July 5, 
1935, 49 Stat. 449, «. 372, 29 U.S.C. § 151 et seq.), 
respectfully petitions this Court for the enforee- 
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ment of its order against respondent, Scientific 
Nutrition Corporation, d/b/a Capolino Packing 
Corporation, Atwater, California, and its officers, 
agents, successors, and assigns. ‘The proceeding 
resulting in said order is known upon the records 
of the Board as ‘‘In the Matter of Scientific Nu- 
trition Corporation, d/b/a Capolino Packing Cor- 
poration, and Food, Tobacco, Agricultural and 
Allied Workers Union of America, CLO, and Inter- 
national Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, AFL, 
party to the contract, Case No. 20-C-1422.”’ 


In support of this petition, the Board respectfully 
shows: 

(1) Respondent is a New York corporation, 
engaged in business in the State of California, 
within this judicial cireuit, where the unfair labor 
practices occurred. This Court therefore has ju- 
risdiction of this petition by virtue of Section 10 
(e) of the National Labor Relations Act. 


(2) Upon all proceedings had in said matter 
before the Board, as more fully shown by the entire 
record thereof certified by the Board and filed with 
this Court herein, to which reference is hereby 
made, the Board on December 13, 1946, duly issued 
an order directed to the respondent, and its offi- 
ecrs, agents, successors, and assigns. The aforesaid 


order provides as follows: 
ORDER 


Upon the entire record in the case, and pursuant 
to Seetion 10 (¢) of the National Labor Relations 
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Act, the National Labor Relations Board hereby 
orders that the respondent, Scientific Nutrition Cor- 
poration, d/b/a Capolino Packing Corporation, At- 
water, California, and its officers, agents, succes- 
sors, and assigns, shall: 


1. Cease and desist from: 


(a) Encouraging membership wn International 
Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America, AFL, or any other 
labor organization of its employees, by discharging 
or refusing to reinstate any of its employees, or by 
discriminating in any other manner in regard to 
their hire or tenure of employment, or any term or 
condition of their employment ; 


(b) In any other manner encouraging or coerc- 
ing its employees to become or remain members of 
International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, 
AFL, or any other labor organization, whether or 
not because of pressure from that or any other labor 
organization, or because of other economic con- 
siderations. 


2. Take the following affirmative action, which 
the Board finds will effectuate the policies of the 
Act: 

(a) Offer to Gus Cedar immediate and full rein- 
statement to his former or a substantially equiva- 
lent position, without prejudice to his seniority or 
other rights and privileges; 


(b) Make whole Gus Cedar for any loss of pay 
he may have suffered by reason of the respondent’s 
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diserimination against him, by payment to him of a 
sum of money equal to the amount that he normally 
would have earned as wages during the period from 
June 22, 1945, the date of his discharge, to the date 
of the respondent’s offer of reinstatement, less his 
net earnings during said period; 


(c) Post at its plant at Atwater, California, cop- 
ies of the notice attached hereto, marked ‘* Appen- 
dix A.” Copies of said notice, to be furnished by 
the Regional Director for the Twentieth Region, 
shall, after being duly signed by the respondent's 
representative, be posted by the respondent 1mme- 
diately upen receipt thereof and maintained by it 
for sixty (60) consecutive days thereafter, in con- 
spicuous places, including all places where notices 
to employees are customarily posted. Reasonable 
steps shall be taken by the respondent to insure that 
said notices are not altered, defaced, or covered by 
any other material; 

(d) Notify the Regional Director for the Twen- 
tieth Region in writing, within ten (10) days from 
the date of this Order, what steps the respondent 
has taken to comply herewith. 

(3) On December 13, 1946, the Board’s Decision 
and Order was served upon respondent by sending 
a copy thereof postpaid, bearing Government frank, 
by registered mail, to respondent’s counsel. 


Mn the event that this order is enforeed bv a 
decree of a Cireuit Court of Appeals, there shall 
be inserted before the words ‘‘A Decision and Or- 
der,’’ the words: ‘‘A Deeree of the United States 
Cireuit Court of Appeals Enforcing.” 
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(4) Pursuant to Section 10 (e) of the National 
Labor Relations Act, the Board is certifying and 
filing with this Court a transcript of the entire rec- 
ord in the proceeding before the Board, including 
the pleadings, testimony and evidence, and order of 
the Board. 

Wherefore, the Board prays this Honorable Court 
that it cause notice of the filing of this petition and 
transcript to be served upon respondent and that 
this Court take jurisdiction of the proceeding and 
of the questions determined therein and make and 
enter upon the pleadings, testimony and evidence, 
and the proceeding set forth in the transeript and 
upon the order made thereupon as set forth in para- 
graph (2) hereof, a decree enforcing in whole said 
order of the Board, and requiring respondent, and 
its officers, agents, successors, and assigns to com- 
ply therewith. 

NATIONAL LABOR 
RELATIONS BOARD. 


/s/ A. NORMAN SOMERS, 
Assistant General Counsel. 


Dated at Washington, D. C., this 18th day of 
July, 1947. 
APPENDIX A 


Notice to All Employees Pursuant to a Decision 
and Order of the National Labor Relations Board, 
and in order to effectuate the policies of the Na- 
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tional Labor Relations Act, we hereby notify our 
employees that: 

We Will Not in any manner encourage or co- 
erce our employees to become or remain mem- 
bers of International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers 
of America, AFL, or any other labor organiza- 
tion, whether or not because of pressure from 
that or any other labor organization, or be- 
cause of other economic considerations. 


We Will Offer to Gus Cedar immediate and 
full reinstatement to his former or a substan- 
tially equivalent position, without prejudice to 
any seniority or other rights and privileges en- 
joyed, and make him whole for any loss of pay 
suffered as a result of the discrimination. 


All our employees are free to become or remain 
members of any labor organization. We will not dis- 
eriminate in regard to hire or tenure of employ- 
ment or any term or condition of employment 
or any term or condition of employment against 
any employee because of membership in or activ- 
ity on behalf of any such labor organization. 

SCIENTIFIC NUTRITION 
CORPORATION. 


9 


(Representative) (Title) 
WEG Ds ee 


This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, 


or covered by any other material. 
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District of Columbia—ss. 


A. Norman Somers, being first duly sworn, 
states that he is Assistant General Counsel of the 
National Labor Relations Board, petitioner herein, 
and that he is authorized to and does make this veri- 
fication in behalf of said Board; that he has read 
the foregoing petition and has knowledge of the 
contents thereof; and that the statements made 
therein are true to the best of his knowledge, infor- 
mation and belief. 

/s/ A. NORMAN SOMERS, 
Assistant General Counsel. 


Subscribed and sworn to before me this 18th day 
of July, 1947. 


[Seal] /s/ KATHRYN B. HARRELL, 
Notary Public, District of Columbia. 
Mv Commission expires February 29, 1952. 


[Endorsed]: Filed July 23, 1947. 
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STATEMENT OF POINTS RELIED UPON 
BY THE BOARD 


The Board submits the followmg statement of 
points upon which it intends to rely in the above- 
entitled proceedings: 


iE 


The Board’s findings of fact that respondent has 
engaged and is engaging in unfair labor practices 
within the meaning of Section 8 (1) and (3) of 
the National Labor Relations Act are supported by 
substantial evidence. 

JT. 
The Board’s order is valid and proper under the 
CE 
/s/ A. NORMAN SOMERS, 
Assistant General Counsel, National Labor Rela- 
tions Board. 


Dated at Washington, D. C., this 18th day of 
July, 1947. 
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NOTICE OF FILING PETITION OF NLRB 
FOR ENFORCEMENT OF ITS ORDER 


United States of America—ss. 


The President of the United States of America to 
Food, Tobacco, Agricultural & Allied Workers 
of America, CIO, 150 Golden Gate Avenue, San 
Francisco, Calif., Greeting: 


Pursuant to the provisions of Subdivision (e) of 
Section 160, U.S.C.A. Title 29 (National Labor 
Relations Board Act, Section 10(e)), you and each 
of you are hereby notified that on the 23rd day of 
July, 1947, a petition of the National Labor Rela- 
tions Board for enforcement of its order entered on 
December 18, 1946, in a proceeding known upon the 
records of the said Board as “In the Matter of 
Scientific Nutrition Corporation, d/b/a Capolino 
Packing Corporation, and Food, Tobacco, Agricul- 
tural and Allied Workers Union of America, CIO, 
and International Brotherhood of ‘Teamsters, 
Chauffeurs, Warehousemen and Helpers of Amer- 
ica, AFL, Case No. 20-C-1422,”’ and for entry of a 
decree by the United States Cireuit Court of Ap- 
peals for the Ninth Circuit, was filed in the said 
United States Circuit Court of Appeals for the 
Ninth Cireuit, copy of which said petition is at- 
tached hereto. 

You are also notified to appear and move upon, 
answer or plead to said petition within ten davs 
from date of the service hereof, or in default of 
such action the said Circuit Court of Appeals for 


82 National Labor Relations Board vs. 


the Ninth Circuit will enter such decree as it deems 
just and proper in the premises. 

Witness, the Honorable Fred M. Vinson, Chief 
Justice of the United States, this 23rd day of July, 
in the year of our Lord one thousand nine hundred 
and forty-seven. 

[Seal] j3f/ PAUL P. OOBRIEN, 

Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Cireuit. 


RETURN ON SERVICE OF WRIT 
United States of America, 
Northern District of California—ss: 
_I hereby certify and return that I served the 
annexed Petition on the therein-named Food, 'To- 
bacco, Agricultural & Allied Workers of America, 
CIO, by handing to and leaving a true and correct 
copy thereof with Mrs. Roberta Montgomery, as 
International Representative of the Food, To- 
baeeco, Agricultural & Alhed Workers of America, 
CIO, personally at Oakland, California, in said 
District on the 30th day of July, A. D. 1947. 

GHORGE VICE, 
U.S. Marshal. 
ny /c/ LIBR T kh. COLE, 


Deputy. 
Marshal’s Fees 
Bere | I a ag a 70 
REUSE sk, he eet an em a le Pe 2.00 
$2.70 


[indorsed]: Filed July 31, 1947. 
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[Title of Circuit Court of Appeals and Cause. ] 


ANSWER TO PETITION OF NATIONAL LA- 
BOR RELATIONS BOARD TO ENFORCE- 
MENT OF ITS ORDER 


In answer to the petition of National Labor Rela- 
tions Board, hereinafter referred to as the Board, 
for the enforcement of its order dated December 
13, 1946, respondent Scientific Nutrition Corpora- 
tion, d/b/a Capolino Packing Corporation, admits, 
denies and alleges as follows: 


i 


Respondent admits that it is a New York corpo- 
ration, engaged in business in the State of California 
within this judicial cireuit. 


ibe 


Respondent admits that the Board made an order 
on December 13, 1946, a portion of which is set forth 
in its petition. 


II. 


Said order of the Board, together with the Find- 
ines of Fact and Conclusions of Law upon which 
it is based, is not supported by a preponderance of 
the evidence nor by any fact or facts contained in 
the record, and is contrary to law. 


ye 
The petition of the Board herein should be denied 


by this Court for the reason that to grant it would 
be to deny to respondent and to its employees the 
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rights guaranteed to them by the Labor-Manage- 
ment Relations Act of 1947 and the National Labor 
Relations Act and would lead to and create labor 
disputes obstructing the free flow of commerce. 
-Wherefore, respondent prays that said petition 
be dismissed. 
Dated August 29, 1947. 
re), PAU ST SUE, 
/s/ EDWARD H. MOORE, 
/s/ JAMES R. AGERE, 
Attorneys for Respondent. 


In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11694 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
VS. 

SCIENTIFIC NUTRITION CORPORATION, 
d/b/a CAPOLINO PACKING CORPORA- 
TION, 

Respondent. 
AFFIDAVIT OF SERVICE BY MAIL 
State of California, 
County of Alameda—ss. 


HKdward H. Moore, being sworn, says that he is a 
citizen of the United States, over 18 years of age, 
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a resident of Contra Costa County, and not a party 
to the within action. That affiant’s business address 
is 1415 Financial Center Building, Oakland, Cali- 
fornia. That affiant served a copy of the attached 
Answer to Petition of National Labor Relations 
Board for Enforcement of its Order by placing said 
copy in an envelope addressed to A. Norman Som- 
ers, Ass’t General Counsel National Labor Rela- 
tions Board, at his office address Rochambeau Build- 
ing, Washington, D. C., which envelope was then 
sealed and postage fully prepaid thereon, and there- 
after was on August 28, 1947, deposited in the 
United States mail at Oakland, California. That 
there is delivery service by United States mail at the 
place so addressed, or regular communication by 
United States mail between the place of mailing 
and the place so addressed. 


/3s/ EDWARD H. MOORE. 
Subseribed and sworn to before me this 28th day 
of August, 1947. 


[Seal] /s/ OLIVE A. BLEDSOE, 
Notary Pubhe in and for the County of Alameda, 
State of California. 


[Endorsed]: Filed Aug. 29, 1947. 
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NOTICE OCF FILING PETITION OF NLRB 
FOR ENFORCEMENT OF ITS ORDER 


Case No. 11694 


United States of Americ¢a—ss. 


The President of the United States of America to 
Scientific Nutrition Corporation, d/b/a Capo- 
lino Packing Corp., Atwater, California, and 
the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of Amer- 
ica. AFL, 846 South Union, Los Angeles, Cali- 
fornia, Greeting: 

Pursuant to the provisions of Subdivision (e) 
of Section 160, U.S.C.A. Title 29 (National Labor 
Relations Board Act, Section 10(e)), vou and each 
of you are hereby notified that on the 23rd day of 
July, 1947, a petition of the National Labor Rela- 
tions Board for enforcement of its order entered on 
December 13, 1946, in a proceeding known upon the 
records of the said Board as ‘‘In the Matter of Se- 
entific Nutrition Corporation, d.b.a. Capolino Pack- 
ing Corporation, and Food, Tobacco, Agricultural 
and Allied Workers Union of America, CIO, and 
International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, 
AFL, Case No. 20-C-1422,"" and for entry of a 
decree by the United States Circuit Court of Ap- 
peals for the Ninth Circuit, was filed in the said 
United States Circuit Court of Appeals for the 
Ninth Cirewit, copy of which said petition is at- 
tached hereto. 


You are also notified to appear and move upon, 
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answer or plead to said petition within ten days 
from date of the service hereof, or in default of 
such action the said Cireuit Court of Appeals for 
the Ninth Cireuit will enter such decree as it seems 
just and proper in the premises. 

Witness, the Honorable Fred M. Vinson, Chief 
Justice of the United States, this 23rd day of July, 
in the year of our Lord one thousand nine hundred 
and forty-seven. 

[Seal] /3s/ PAUL P. O’BRIEN, 

Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Cireuit. 


RETURN OF SERVICE OF WRIT 
United States of America, 
Southern District of California—ss. 


I hereby certify and return that I served the 
annexed Order to Show Cause on the therein-named 
Scientific Nutrition Corp., d/b/a Atwater Packing 
Corp., by handing to and leaving a true and correct 
copy thereof with Claudia Burrell, assistant secre- 
tary of Scientifie Nutrition Corp., personally at At- 
water, California, in said District on the 22nd dav 
of August, 1947. 

ROBERT E. CLARK, 
U.S. Marshal. 
By /s/ JOSEPH BL. TRACY, 
Deputy. 
Pema sebeeg vice. 265 deals. Soe ald 2.00 
JES OYeTS OS a Seg 6.95 
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United States of America, 


Southern District of California 


Ss. 


I hereby certify and return that I served the an- 
nexed Petition on the therein-named International 
Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America, AFL, by handing to 
and leaving a true and correct copy thereof with 
W. T. Carlyle, Attorney, at Los Angeles, in said 
District on the 8th day of August, 1947. 


ROBERT E. CLARK, 
U.S. Marshal. 
By /s/ DAVID E. HAXLER, 
Deputy. 
Ws Wetles eee nce eee $2.00 
ACU a oe a ance eee are ae: 2 


[Endorsed]: Filed Aug. 30, 1947. 
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PETITION FOR LEAVE TO INTERVENE 


To the Honorable United States Cireuit Court of 
Appeals for the Ninth Circuit: 

The petition of International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers 
of America, AFL, and California State Council of 
Cannery Unions, AFL, respectfully shows that: 


iL, 


A petition for enforcement of an order of the 
National Labor Relations Board (hereinafter re- 
ferred to as the Board) against respondent herein 
has heretofore been filed with the above Court by 
said Board, and the Clerk has heretofore issued a 
rule to show eause why said petition should not be 
granted. 

JUL: 


The substance of said petition is that respondent 
encouraged or coerced its employees to become or 
remain members of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, AFL, and in the course of so doing 
discharged a certain emplovee. Said petition prays 
enforcement of an order directing respondent. to 
cease and desist from encouraging or coercing its 
members to become or remain members of petition- 
ers herein, and further prays enforceent of an order 
directing respondent to reinstate to his former posi- 
tion and make whole a certain named person. 
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BEL, 


These petitioners, as collective bargaining agent 
of the respondent’s employees and as possible par- 
ties to future collective bargaing agreements with 
the respondent, have a direct and substantial inter- 
est in the matters alleged in said petition and sought 
to be presented to the above-entitled Court. Peti- 
tioners herein have a direct and substantial interest 
in the successful defense of the party named as 
respondent in the above-entitled proceeding. 


Ty. 

A copy of the Complaint in Intervention which 
these petitioners ask leave to file is attached hereto 
and marked Exhibit ‘‘A.”’ 

Wherefore, vour petitioners ask leave to inter- 
vene in this proceeding against the Board, petitioner 
therein. and that they be granted leave to file the 
proposed Complaint in Intervention, and for such 
other and further relief as to the Court may seem 
proper. 


Dated this 19th day of September, 1947. 
TOBRINER & LAZARUS, 
By /s/ ALBERT BRUNDAGE, 


Attorneys for Petitioners. 


[Endorsed]: Filed Sept. 19, 1947. 
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[Title of Circuit Court of Appeals and Cause. | 


COMPLAINT IN INTERVENTION 


Comes Now Plaintiffs in Intervention, after leave 
of this Court first had and obtained, and file this, 
their complaint in intervention, and for cause of 
action allege: 

I. 


Plaintiff’s in intervention, hereinafter referred 
to as AFL, are the successor union to Cannery 
Workers Union, Local 22382, a federal local union 
of the American Federation of Labor, hereinafter 
referred to as Local 223882. Local 22382 entered 
into a collective bargaining contract with respond- 
ent in 1941, by the terms of which contract the 
parties adopted and agreed to be bound by the 
master agreement previously executed by and_ be- 
tween the California Processors and Growers, Inc., 
and AFL. The master agreement set forth wages, 
hours and conditions of employment and contained 
a so-called union shop provision. On May 3, 1945, 
the Executive Comncil of the American Federation 
of Labor transferred the federal labor unions in 
the canning industry to the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America. On May 18, 1945, petitioners 
In intervention, as successors to Local 22382, en- 
tered into a collective bargaming agreement with 
respondent in which the respondent agreed to recog- 
nize the union as the sole collective bargaining agent 
for all the emplovees of the respondent covered by 
the master agreement between the California Proc- 
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essorvs and Growers, Ine. and the AFL. This con- 
tract likewise contained the so-called union shop 
agreement. 


100 


On May 11, 1945, the Cannery and Food Process 
Workers Council of the Pacific Coast advised the 
respondent that the employees of the respondent 
who were members of Local 22382 had terminated 
their membership in Local 22382 and organized 
under the name of Cannery and Food Process Work- 
ers Union of Modesto Area and had received a char- 
ter from the Cannery and Food Process Workers 
Council of the Pacific Coast. At said time and on 
May 18, 1945, when the contract with respondent 
was executed, AFL was the lawful representative of 
the employees of respondent for the purposes of col- 
lective bargaining. The mere presentation of said 
letter of May 11, 19#5, did not alter ov modify the 
collective bargaining status of petitioners. 


Re 


Gus Cedar was discharged, pursnant to said union 
shop provision of said valid agreement of May 18, 
1945, hetween respondent and petitioner. Since pe- 
titioner was the lawful collective bargaining repre- 
sentative of the employees on Mav 18, 1945, and 
since the agreement of May 18, 1945, between re- 
spondent and petitioners provided for a union shop 
provision, it was not only the right but the obliga- 
tion of respondent to discharge all persons who 
failed to maintain their membership in petitioner 
union. 
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The contention of the board that the receipt of the 
letter by respondent from the Cannery and Food 
Process Workers Council of the Pacific Coast halts 
the process of collective bargaining and forecloses 
the continuation of the relationship between the 
emplover and the union, necessarily results in a 
hiatus in said process. Nothing contained in the 
National Labor Relations Act provides that such a 
letter forecloses collective bargaming and affords to 
a recalcitrant enployer the opportunity to evade or 
disregard the collective bargaining obligation. Not- 
withstanding the provisions of the National Labor 
Relations Act and notwithstanding the practical 
debacle effected upon the bargaining process by its 
misinterpretation of the National Labor Relations 
Act, the Board would prevent AFL from continuing 
the existing relation and would divest the AFL of 
its contractual rights. 


As and For a Second, Further, Separate, and 
Independent Cause of Action in Intervention, plain- 
tiffs in intervention allege: 


f. 


Plaintiffs in interveution, hereinafter referred to 
as AI*L, hereby refer to all of the allegations of 
paragraphs I, U1 and LI of the first cause of action 
and by said reference hereby incorporate sail al- 


legations herein as though set forth in full. 


94. National Labor Relations Board vs. 
ine 


The National Labor Relations Board has ruled 
that a union must file a petition for certification 
within ten days after notifying the employer of 
its desire to bargain on behalf of the employees. No 
such petition was filed with said Board. Therefore, 
the charges filed by FTA-CIO are ineffective and 
void. 

Wherefore AFL prays that the petition for en- 
forcement of an order of the National Labor Rela- 
tions Board in the above entitled cause be dismissed. 


Dated: This 19th day of September, 1947. 
TOBRINER & LAZARUS, 


By /s/ ALBERT BRUNDIGE, 
Attorneys for Petitioners. 


State of California, 


City and County of San Francisco—ss. 


Albert Brundage, being first duly sworn, deposes 
and says: 

That he is one of the attorneys for intervenors 
herein; that he has read the foregoing Complaint in 
Intervention and knows the contents thereof; that 
the same is true of his own knowledge except as to 
those matters therein alleged on information and 
behef, and as to those matters that he believes it to 
be true; that he makes this verification on behalf of 
intervenors for the reason that there is no officer 
of intervenors in the City and County of San Fran- 
cisco authorized to verify said Complaint. 


/s/ ALBERT BRUNDAGE. 
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Subseribed and sworn to before me this 19th day 
of September, 1947. 


[Seal] /s/ LOUIS WIENER, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Endorsed]: Filed Sept. 22, 1947. 


At a Stated Term, to wit: The Octber Term, 1946, 
of the United States Cirenit Court of Appeals for 
the Ninth Circuit, held in the Court Room thereof, 
in the City and County of San Francisco, in the 
State of California, on Monday the twenty-second 
day of September, in the year of our Lord one thou- 
sand nine hundred and forty-seven. 


Present: Honorable Wilham Denman, Circuit 
Judge, Presiding, 


Honorable Homer T. Bone, Circuit Judge 
Honorable William E. Orr, Cireuit Judge. 


[Title of Cause.] 
ORDER ALLOWING INTERVENTION 


Upon reading the petition for leave to mtervene 
submitted by International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of 
America, AFL, and California State Council of 
Cannery Unions, AFL, and good cause therefor ap- 
pearing, 

It Is Hereby Ordered that said petitioners be and 
they hereby are allowed to intervene in the above- 
entitled cause, and file and serve their Complaint 
in Intervention. 
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Before the National Labor Relations Board 
Twentieth Region 


Case No. 20-C-1422 
In the Matter of: 


SCIENTIFIC NUTRITION CORPORATION, 
d/b/a Capolino Packing Corporation, 


and 


FOOD, TOBACCO, AGRICULTURAL & AL- 
LIED WORKERS UNION OF AMERICA, 
CIO, 

and 

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
ICA, AFL, 

Party to the Comimacc. 


Council] Chamber, City Hall, Merced, California, 
Tuesday, May 14, 1946. 


Pursuant to notice, the above-entitled matter came 
on for hearing at 10:10 a.m. 


Before: Sidney Lindner, Esq., 
Vial Examiner, 
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Appearances: 


Robert E. Tillman, Esq., San Francisco, Cali- 
fornia, appearing on behalf of the National Labor 
Relations Board. 


Warren G. Horie, Merced, California, appearing 
on behalf of Food, Tobacco, Agricultural & Allied 
Workers Union of America, CIO, the Charging 
rion, fi" ] 


Tobriner & Lazarus, by Mathew O. Tobriner, 1035 
Russ Bldg., San Francisco, California, appearing 
on behalf of International Brotherhood of T’eam- 
sters, Chauffeurs, Warehousemen and Helpers of 
America, AFL, Party to the Contract. 


James R. Agee, 1508 Financial Center Building, 
Oakland California, appearing on behalf of Scien- 
tific Nutrition Corporation, d/b/a Capolino Pack- 
ing Corporation, the Respondent. [2] 


* Page numbering appearing at top of page of Reporter’s certified 
Transcript of Record. 
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PROCEEDINGS 


* * * 


(Thereupon the documents above referred to 
were marked Board’s Exhibit No. 1 (a) through 
1 (i) inelusive for identification.) 


Trial Examiner Lindner: Is there any objec- 
tion to the receipt of these formal papers in evi- 
dence, Mr. Agee? 

Mr. Agee: No objection. 

Mr. Tobriner: No objection. 

Trial Examiner Lindner: There being no ob- 
jection Board’s Exhibits 1 (a) to (4) inclusive are 
received in evidence. 

(The documents heretofore marked Board’s 
Exhibits Nos. 1 (a) through 1(4) inclusive 
for identification were received in evidence. ) 


Trial Examiner Lindner: Before you proceed 
further, Mr. Tillman, unless you have other docu- 
ments that you want to introduce at this time, I 
would like to call a short recess so that I can become 
acquainted with these papers and rule on your 
motion to dismiss, Mr. Tobriner. 

Mr. Tobriner: I will submit the motion without 
argument if the Trial Examiner would so desire, 
and we may hold it over until the termination of 
the hearing when the ruling may be made. 

Trial Examiner Lindner: Very well. 

(Whereupon a short recess was taken.) 


Trial Kxaminer Lindner: The hearing is in 
session. 
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Miss Reporter, please note that Mr. Warren G. 
Horie has entered an appearance for the FTA-CIO. 

At this time, Mr. Tobriner, I will deny your 
motion to [8] dismiss. 

You may proceed, Mr. Tillman. 

Mr. Tilman: I will read into the record a pro- 
posed commerce stipulation. 


“The Scientific Nutrition Corporation is a 
New York corporation having its principal 
office in New York City. It operates plants at 
Atwater, California, and at Colon, Cuba, where 
it is engaged in the business of canning and 
processing fruits and vegetables. 

‘‘At its Atwater, California, plant, the Re- 
spondent is engaged in business as the Capolino 
Packing Corporation. The annual sales of 
products from the Respondent’s Atwater plant 
total approximately $1,500,000, of which ap- 
proximately 90 per cent represents the amount 
of sales of products which are shipped from 
the plant in interstate commerce to points 
outside the State of California. 

“The Respondent admits that in the opera- 
tion of its Atwater plant it is engaged in com- 
merce within the meaning of the National 
Labor Relations Act.’’ 


Mr. Agee: ‘That is so stipulated. 

Mr. Tobriner: So stipulated. 

Tria] Examiner Lindner: Proceed. 

Mr. Tillman: ‘The parties have also indicated a 
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willingness to stipulate that the facts with respect 
to labor organization set out in Paragraph 2 of the 
Complaint are correct. [9] 

Mr. Agee: So stipulated. 

Trial Examiner Lindner: Do you so stipulate, 
Mr. Horie? 

Mr. Horie: Yes. 

Trial Examiner Lindner: Proceed. 


Mr. Tillman: At this time, Mr. Examiner, the 
Board will eall Mr. Cedar to the Stand. 


GUS CEDAR 
a witness called by and on behalf of the National 
Labor Relations Board, being first duly sworn, was 
examined and testified as follows: 


Direct Examination 

By Mr. Tillman: 

Q. Mr. Cedar, will you state vour complete name 
for the record please? 

A. Gus Cedar; G-u-s C-e-d-a-r. 

@. What is your address, Mr. Cedar? 

A. Route 1, Box 10, Delhi. 

Q. Mr. Cedar, were you ever in the employ of 


the company ? Ne ees: 
Q. When were vou first emploved by the com- 
pany? A. About June, 1944. 


@. What was your position at that time? 

A. IT was boiler room man, boiler room operator 
you might eall it. 

Q@. Did vou hold any other position with the 
company ? A. No. 


Scientific Nutrition Corporation 101 


(Testimony of Gus Cedar.) 

How long did you work for the company ? 
Approximately a year. 

What date did your employment terminate ? 
June 22nd. 

What year was that? A. 1945. 
During this period of your employment did 


OOP oP 


you work as a seasonal laborer or were you regu- 
larly employed ? A. I was regular. 

Q. That is, for the whole year? 

A. Yes, continuous. 

Q. How did your employment happen to ter- 


minate ? A. I was discharged. 
Q. When did you learn that you were dis- 
charged ? A. June 22nd. 


@. The same day you were discharged ? 

A. Same day. 

Q. Where were you when you learned that you 
were discharged ? A. In the boiler room. 

Q. Was anyone present besides yourself? 

A. Well, my helper, Mr. Jones was there. 

Q. Who else? 

A. And another man by the name of Bloom that 
operates the boiler plant in Fresno. He was present. 

Trial Examiner Lindner: Can you hear the wit- 
ness, Mr. Agee? [11] 

Mr. Agee: It is very hard for me to hear him. 
I wonder if the witness would speak a little louder. 

Trial Examiner Lindner: Yes, will you please 
speak a little louder. 

Q. (By Mr. Tillman): Besides yourself, Jones 
and Bloom, who was in the boiler room ? 
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(Testimony of Gus Cedar.) 
A. Mr, Torreano and Mr. MeIsaae and another 
representative from the Teamsters Union. 
Who is Mr. Torreano ? 
He is representative of the Teamsters Union. 
You say Mr. Meclsaae was there? 
Yes. 
Who is Mr. Meclsaac? 
He is the man across the table, Manager for 


POoPo PS & 


the Company. 

Mr. Agee: Superintendent. 

Trial Examiner Lindner: Mr. MclIsaae is Su- 
perintendent of the Company? 

Mr. Agee: Yes, Superintendent. 

Trial Examiner Lindner: Thank you, Mr. Agee. 

Q. (By Mr. Tillman): What took place on this 
occasion 7 

A. Well, I was told that just about that it was 
time for me to decide what to do. 

Q. Who told you? 

A. Mr. Torreano. And I said that I didn’t 
know just what | could do at present on account 
of the condition at work. I didn’t know who was 
going to at that time be the union in [12] the can- 
nery, in other words. 

Trial Examiner Lindner: Just a minute. You 
tell us what anybody said to you, naming the person 
that said it and what you said to them. Don’t tell 
us what you thought at the time. Just tell us 
exactly what was said. 

Proceed. 
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(Testimony of Gus Cedar.) 

A. Well, Mr. Torreano asked me what I was 
going to do and I said I wasn’t doing anything 
about it. 

Q. (By Mr. Tillman): Doing anything about 


what ? A. Joining the Teamsters Union. 
Q. Mr. Torreano wanted you to join the ’eam- 
sters Union? A. Yes, and J said ‘‘No.”’ 


Q. Then what did he say? 

A. He said to go to the office and get my time, 
I was fired. 

Q. Mr. Torreano said that? 

A. He said that. 

Q. What happened then? Did any other con- 
versation take place? A. No. 

Q. Did you say anything? 

A. No. Mr. Mclsaac said ‘I will have to get 
another man.”’ 

Q. Did Mr. McIsaac tell you to go to the office? 

Ea NO, Sir: 

Q. What did you do after these men had talked 
to you in the boiler room? [13] 

A. J went around and got my time. 

Q. What time of the day was this? 

A. 12:00 o’clock. | 

@. Were you given any reasons orally by any- 
one as to why vou were being discharged ? 

A. No. 

@. Did you question anybody in the company 
about your time being made up? A. No. 
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(Testimony of Gus Cedar.) 

Were you given a discharge slip? 

I was. 

When did you get the discharge slip? 
About 12:00 o’elock. 

The same time you picked up your time? 
At the same time, yes. 


OPOPoPre 


Do vou have any idea when the discharge 
slip was made out? A. No, sir. 

My. Tillman: TI will ask that this document bear- 
ing the title ‘‘Employers Termination Notice’’ be 
marked for identification as Board’s Exhibit 2. 


(Thereupon the document above referred to 
was marked Board’s Exhibit No. 2 for identi- 
fication. ) 


Q. (By Mr. Tillman): My. Cedar. I will show 
you Board’s Exhibit 2 for identification. Can you 
tell us what that is? [14] 

A. Yes. 

Q. What is it? 

A. hat is my discharge from the company. 

Q. Is that the shp that you received on June 22, 
1945? A. Yes. 

Q. The slip bears the signature ‘*C. Burrell,’’ or 
‘Burnell.’’ What is that? A, “Sourrell 

Q. Who was C. Burrell ? 

A. Clerk m the office. What capacity I don't 
know, official capacity. 

Mr. Tillman:  [ will offer this exhibit in evidence 
with the request that I have leave to substitute cop- 
ies therefor. 
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(Testimony of Gus Cedar.) 
Trial Examiner Lindner: Is there any objection 
to receipt of Board’s Exhibit 2? 
Mr. Tobriner: No objection. 
Mr. Agee: No objection. 
Trial Examiner Lindner: Mr. Horie? 
Mr. Horie: No objection. 
Trial Examiner Lindner: There being no objec- 
tion, Board’s Exhibit 2 is received in evidence. 
(The document heretofore marked Board’s 
Exhibit No. 2 for identification was received 
in evidence. ) 


Board Ex hGt We 2 


/ 
United States Employment Servive 6 al 
California 
EMPLOYERS TERMINATION NOTICE 
fee Local USES Manger, , California Date June 22, 1945 
y . 
This is to notify you that: 
Neme GUS CEDAR » SSeh. No. 556-057 171 
Address ° e e 
Occupation oyed a CAPOLINO PACKING CORP 
coation 


has left the employ of this company effective JUNE 22, 1945 
(date) 


CAPOLINO PACKING CORPORATION 
x ; ° oyer 
| Resigned: Reasons 


By_ _C. Byrrell 
Title Book Keeper 
(x J Pecharged: Reason: REFUSAL 70 JOIN tad 
UNIOW (A F OF L) TEAMSTERS 1 copy to Local USES Office 


1 copy to Employee 
1 copy Retained by Employer 


eo 


| lay Off: Anticipated Duration: 


Ty KV- 


NATIONAL LABOR ae BQARD 
yo-C utr? j Po*R? 


CASE NO. frrmnees EXHIBIT NO 


IN TW MAY TE Odes ee 


pave sfiylve- Gus Sia 
ETP RIG. bISEaR, OrviclAL REPORTER 


A 3 
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Q. (By My. Tillman): Mr. Cedar, when you 
were first employed by the company was there a 
union in the plant which represented [15] the com- 
pany’s employees? A. ‘There was. 

Q. What was the name of that union? 

A. That was Local 22382, Modesto. 

Q. Was it affiliated with any national organi- 
zation? 

A. Affiliated with the American Federation of 
Labor. 

Q. Were you a member of Local 22382? 

A. I was. 

Q. When did you first become a member? 

A. November 8, 1940. 

Q. During the time in which you were a member 
was any attempt made to have the Teamsters take 
jurisdiction of Local 22382? 

Mr. Tobriner: Objected to on the ground that 
the question is uncertain to say ‘‘was any attempt.”’ 
It is asking for an opinion. 

Trial Fxaminer Lindner: I will sustain’ that 
objection. 

Mr. Tillman, I would suggest that you focus your 
questions with respect to the particular Respond- 
ent that we are dealing here with. 

Q. (By Mr. Tillman): The membership of Lo- 
cal 22382, did that comprise just employees of the 
company ? A. At this plant, it was. 

Q. Were there other employees of other com- 
panies who were members of Local 22382 ? 

A. I don’t understand the question. 


108 National Labor Relations Board vs. 


Mr. Tobriner: I am going to object to it any- 
way because it would be immaterial, would it not? 

Trial Examiner Lindner: Well, I don’t think 
so. I will overrule the objection. 

Was Local 22382 a Local that had as its members 
employees of other plants besides the Capolino 
Packing Corporation ? 

The Witness: It was. 
~« Trial Examiner Lindner: All these different em- 
ployees of the various companies were members of 
the one Local 22382, is that correct? 

The Witness: Correct, si. 

Q. (By Mr. Tillman): J will ask you then, Mr. 
Cedar, if, during the time that you were a mem- 
‘ber of Loeal 22382 there was any discussion of 
Loeal 22382 affiliating with the Teamsters? 

A. Not to my knowledge. 

Q. During the time that you were employed at 
the company had you heard any discussion that 
Local 22382 was going to affilate with the Team- 
sters ? A. Yes, I have heard discussions. 

@. When did you first learn that the Teamsters 
contemplated taking jurisdiction of the Cannery 
Workers Loeal? 

Mr. 'Tobriner: I object. 

Mr. Agee: I object to that on the ground it is 
wholly [17] without the issnes and immaterial as 
to the Respondent Company. [ can’t see what pur- 
pose that question would have. Would that be bind- 
mp 


ing on us? ‘The question is ‘When did vou first 


learn that there was going to be an attempt.” 
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(‘Testimony of Gus Cedar.) 
Mr. Tillman: That the Teamsters contem- 
plated 


Trial Examiner Lindner: I will overrule the 
objection, Mr. Agee. 

Mr. Tobriner: We also object on the ground 
that what contemplations or mental attitudes or in- 
tentions the Teamsters had, whomever they may 
be, would be immaterial. We have not centered the 
word ‘‘Teamsters’’ on any particular organization, 
or who it is or where 1t was or what time it was. 

Trial Examiner Lindner: Mr. Tillman is un- 
doubtedly referring to the Teamsters Union that 
now has a contract with the Respondent. Is that 
correct ? 

Mr. Tillman: That is correct, yes. I was using 
a shorthand title with reference to the party to the 
contract. 

Mr. Tobriner: I object on the ground that the 
intention and the contemplation would be immate- 
rial. The only thing we are interested in, I think, 
Mr. Examiner, is what happened or what facts oc- 
eurred; and the witness’ ideas or opinions about 
the Teamsters’ contemplation would hardly be of 
any interest to us here. 

Trial Examiner Lindner: I think you might 
well rephrase the question, Mr. Tillman. What we 
undoubtedly want to know [18] is when the wit- 
ness learned the Teamsters Union had obtained rec- 
ognition from the Company. 

Mr. Tillman: My question is preliminary to the 
question of when the Teamsters Union was recog- 
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(Testimony of Gus Cedar.) 

nized by the Company. It is more or less back- 
eround material without which the recognition by 
the company won’t present a clear picture. 

Trial Examiner Lindner: Very well, proceed. I 
will overrule your objection, Mr. Tobriner. 

Q. (By Mr. Tillman): Do you remember the 
question? When did you first learn that the Team- 
sters contemplated taking over Local 22382? 

A. I would say about the latter part of April or 
first part of May. 

Q. How did you learn of this matter? 

Trial Examiner Lindner: That is in 1945, is that 
correct ? 

Q. (By Mr. Tillman): Is that correct? 

A. Yes. 

Well, we were called at a meeting called by the 
company up there in the warehouse, and Mr. Capo- 
lino told us. 

Q. Is this the first time that you learned that 
the Teamsters had been awarded jurisdiction or 
were going to take jurisdiction ? 

A. First time I learned from the company. Be- 
fore that it was rumored. [19] 

Mr. Tobriner: In other words, is the answer 
then—I am not clear on that answer. 

Trial Examiner Lindner: Read the answer, 
please. 

(The answer referred to was read by the re- 
porter. ) 


IN: 
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(Testimony of Gus Cedar.) 

Q. (By Mr. Tillman): Mr. Cedar, I might ask 
you if you had been given any notice by anyone 
that the Teamsters were going to take jurisdiction? 

A. No, sir. 

Q. Then you were telling us when you first 
learned. What was the occasion? 

A. That was the time when Mr. Capolino told 
us in the warehouse. 

Who is Mr. Capolino? 

Mr. Capolino. 

Who is he? 

He was the owner of the company. 

Whom did he call together in the warehouse? 
Everybody in the plant. 

What took place at that meeting? 

He said that he had received notice that the 
Teamsters Union were going to take over the plant, 
and there was nothing we could do about it, and he 
wanted to know what we were going to do about it. 

Mr. Agee: I didn’t hear that. 

Trial Examiner Lindner: Read the answer. [20] 


POPOPrPOrO 


(The answer referred to was read by the 
reporter. ) 


Q. (By Mr. Tillman): Did he state anything 
else to the employees? 

A. Yes, he also said, ‘‘If you don’t go with the 
Teamsters they will quit delivery, the plant will be 
tied wp and we will all be out of work.’’ 

Q. Was there anything else? 

A. Well, may I say what I said? 
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Q. Did Mr. Capolino say anything else? 

A. No. That was about all he said. 

Q. Did anvone else say anything at this meeting ? 

A. No, sir. May I say what I said? 

Trial Examiner Lindner: Did you say anything 
at the meeting? 

The Witness: I asked Mr. Capolino to give us 
time to contact our Union in Modesto, 22382, and 
find out what it was all about. 

Q. (By Mr. Tillman): Was any reference 
made to any letters from the Teamsters? 

A. Not at that time. 

Q. While you were working for the company did 
you see anyone in the plant soliciting membership 
for the Teamsters? A. I did. 

Q. When was the first time that you saw any- 
one soliciting membership for the Teamsters? [21] 

A. Well, it was shortly thereafter, after we had 
the first meeting. I would say some time in the first 
part of May. 

Q. Shortly after this meeting with Capolino? 

A. Yes, sir. 

Q. Did you say there was another meeting? 

A. There was. 

Q. Who called this meeting ? 

A. Company, I suppose. 

Q. Who told you to attend the meeting? 

A. I was told by one of the workers, ‘‘Come to 
the warehouse, we are going to have the meeting.”’ 

Q. Is that where the meeting was held? 

A. Yes, sir. 
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Q. Who was at that meeting? 

A. Mr. King, Mr. Brown, Mr. Torreano and 
three or four more men that I don’t know the names 
of, but they were representatives of the Teamsters 
Union. 

Trial Examiner Lindner: How do you know 
that? 

The Witness: They were introduced as such. 

Q. (By Mr. Tillman): King and Brown were 
representatives of the Teamsters ? A. Yes. 

Q. Besides the representatives of the Teamsters, 
who else attended the meeting ? 

A. Well, Mr. McIsaac and Mr. Stewart. [22] 

Q. Who is Mr. Stewart? 

A. He was then called Superintendent of the 
Plant. I don’t know what he really was, but he was 
ealled ‘‘Superintendent.’’ He was next to Mr. Me- 
Tsaae. 

_Q. He reported to Mr. MeIsaac, did he? 

A. Well, he did. 

Q@. Was he over any particular part of the 
eannery ? 

A. I was told he had charge of the actual work 
in the cannery. 

@. Of all the work? 

A. Yes, I would say so. 

Q. You have told us representatives of the 
Teamsters were there and Mr. MelIsaae and Mr. 
Stewart. Who else was there? 

A. Everybody else that worked in the Plant. 
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Q. Was this meeting during regular working 
hours? A. It was. 

Q. What took place at the meeting? 

A. Well, Mr. King wanted us to sign up with 
the Teamsters and he wanted to know how many 
was ready to sign up, and that was all that was 
said. It was just a meeting trying to have us sign 
up for the Teamsters. 

Mr. Tobriner: Objected to on the ground that is 
conclusion and opinion of the witness after ‘‘all 
that was said.’’ ‘‘It was such and such and such’’ 
is conclusion and opinion. 

Trial Examiner Lindner: I sustain the objection. 

Q. (By Mr. Tillman): Did anyone say any- 
thing besides Mr. [23] King? 

A. Well, there were just comments made by the 
other members of the Teamsters Union he brought 
in, but I couldn’t repeat what was said. But like I 
said, it was all in the line of trying to have us sign 
up with the Teamsters Union. 

Mr. 'Tobriner: Objected to. 

Tria] Examiner Lindner: You have an objec- 
tion ? 

Mr. Tobriner: J have an objection. That again 
is opinion and conclusion. He doesn’t state to whom 
those statements were attributed. 

Trial Examiner Lindner: TI will sustain the ob- 
jection. 

Mr. Tillman, if vou will please get from the wit- 
ness exactly what Mr. King said with respect to the 
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employees with respect to his request, if such a 
request was made that the employees sign up with 
the Teamsters 
@ (By Mr. Tillman): Mr. Cedar, just tell us 
the conversation vou remember, and not your con- 
clusions of what the meeting was for. Could you 
tell us again what Mr. King said to the employees? 
A. That is just what he said. He wanted us to 
sav whether we were going to sign up or not. That 
was the conversation. 


Trial Examiner Lindner: Did he have with him, 
did Mr. King have with him any application cards 
for the Teamsters Union? 

The Witness: I don’t know. [24] 

Trial Examiner Lindner: Did he have any liter- 
ature for the Teamsters Union that he gave to the 
employees that were assembled there? 

The Witness: I don’t think he had. [ didn’t see 
any. 

Trial Examiner Lindner: In other words, all he 
said, according to your testimony, is that he wanted 
to know when the employees were going to sign up 
for the Teamsters Union, is that correct ? 

The Witness: That is correct, six. 

Q. (By Mr. Tillman): You testified a short 
while ago that the representatives of the Teamsters 
were introduced as representatives of the T’eam- 
sters. Who introduced them as such? 

Cine, 

Mr. King did? A. Yes. 

Did anyone introduce Mr. King to you? 
No. 


POO. 
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Q. Did you know Mr. King beforehand ? 

A, Yes, sir. 

Q. How did you know him? 

A. Well, he was connected with our Local 22382. 

@. Had he been an official or something? 

A. He had taken the place of Mr. Tomson which 
was then Secretary-Treasurer of Local 22382. [25] 

@. After the meeting at which Mr. King spoke 
to the employees, did the representatives of the 
Teamsters solicit employees individually ? 

Ae Yes. 

@. What did you observe? What did you see 
take place? 

A. Well, each one was asked pointblank if they 
were going to sign up or not. That is about all that 
took place. 

Q. Did anyone ask you? Dem Co 

Q. Do you remember who asked you? 

A. Mr. Torreano and Mr. King. 

Trial Examiner Lindner: Was Mr. King an 
employee of the company ? 

The Witness: No, he represented the Teamsters. 

Trial Examiner Lindner: He was not an em- 
ployee of the company ? 

The Witness: No, he was not. 

Tria} Examiner Lindner: My. Torreano was an 
emplovee of the company, is that correct ? 

The Witness: No, Mr. 'Torreano was a represent- 
ative of the Teamsters Union. 

Trial Examiner Lindner: He was not an em- 
ployee of the company either? 

The Witness: No, sir. 
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Trial Examiner Lindner: You testified that they 
asked [26] vou to join the Teamsters? 

The Witness: Correct. 

Trial Examiner Lindner: Did that happen while 
you were at work in the plant? 

The Witness: Yes, sir. 

Trial Examiner Lindner: When did that hap- 
pen, do yon remember ? 

The Witness: Exact date? 

Trial Examiner Lindner: To the best of your 
knowledge. 

The Witness: Well, | would say about the middle 
of June—no, middle of May. 

Trial Examiner Lindner: Did that happen after 
this meeting that you just testified to? 

The Witness: Correct. 

Trial Examiner Lindner: Both of these men, 
Mr. King and Mr. Torreano, asked you to join the 
Teamsters Union, after this meeting, is that cor- 
ecu? 

The Witness: That is correct. 

Trial Examiner Lindner: Proceed. 

Q. (By Mr. Tillman): IJ want the record to be 
clear there now. Did these men come aronnd there 
to you right after the meeting on the same day of 
the meeting ? A. Yes. 

Q. Were there any more meetings at which the 
Teamster representatives spoke to the employees 
like this one vou have just [27] described ? 

A. Yes, there was a second meeting. 
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q. When did that oecur with respect to this first 
one? How much later? 

A. About a week later, I would say. 

. How was that meeting called? 

A. Same manner. I was called to go to the ware- 
house and have a mecting. 

Q. By some employee? 
Someone of the employees called me. 
Was the meeting held in the warehouse? 
It was. 
Who was present this time? 

A. ‘The same people that were at the first meet- 
ing the ‘Teamsters Union had. 

@. Were all the employees present? 


A 
Q. 
A. 
Q 


A. ‘To my knowledge they were. I guess every- 
body working was there. 

Q. Can you identify any of the representatives 
of the Teamsters that attended this second meeting ? 

Mr. Tobriner: Mr. Tillman, isn’t that a third 
meeting now? 

Mr. Tillman: The second Teamsters meeting, but 
a third meeting. 

Trial Examiner Lindner: For the purposes of 
this record, [28] in order to have the record clear, 
this witness is testifying to a third meeting that 
took place im the plant premises ? 

Mr. Tillman: Yes. 

Q. (By Mr. Tillman): Can you identify any 
of the Teamsters that were present at this meeting ? 

A. There were Mr. King, Mr. Brown and J am 
not certain about Mr. orreano, but of course I 
won’t say ‘‘I think.’’ 
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Q. You stated the same people as were—well, it 
is going to be confusing—at the second meeting or 
the first meeting at which you said ‘Teamsters came 
into the plant. You testified Mr. McIsaae and Mr. 
Stewart were there. Were they at this third meeting 
also? A. They were. 

Trial Examiner Lindner: Mr. Tillman, will you 
have the witness identify the positions that Mr. 
King, Mr. Brown and Mr. Torreano held with the 
Teamsters, if he knows. 

Q. (By Mr. Tillman): Do you know whether 
or not any of those three gentlemen, King, Brown 
or Torreano held any office in the Teamsters Union ? 

A. My. King introduced himself as working for 
the Teamsters Union. 

Q. Did he say in what capacity ? 

A. No, sir, he did not. 

Q. What about Brown and Torreano ? 

A. We were never told what capacity they held 
in the Teamsters [29] Union. 

Trial Examiner Lindner: Were they introduced 
to vou at these meetings that you have testified to 
as representatives of the Teamsters Union? 

The Witness: They were, sir. 

Trial Examiner Lindner: Did Mr. Ning so in- 
troduce them? 

The Witness: Yes, sir. 

Trial Examiner Lindner: By the way, did either 
Mr. MecIsaac or Mr. Stewart, at the second meeting 
that you testified to, do any talking to the em- 
ployees? 

The Witness: No, sir. 


120 National Labor Relations Board vs. 


(Testimony of Gus Cedar. } 

Trial Examiner Lindner: Where did they sit, 
or where were they present at the time of the meet- 
ing? 

The Witness: We were lined up hke employees 
was on our left and the Teamsters were facing the 
emplovees and the officials as Mr. McIsaac, Mr. 

tewart and two or three others was on our right, 
So we just about made a ring, I would say. 

Trial Examiner Lindner: In other words, all the 
employees were standing around in the warehouse, 
is that correct? 

The Witness: That is right. 

Trial Examiner Lindner: From your deserip- 
tion, the representatives of the Teamsters Union 
were opposite the employees, and Mr. MeIsaac and 
Mr. Stewart were on one side, [380] is that correct? 

The Witness: Correct, sir. 

Trial Examiner Lindner: Proceed. 

Q. (By Mr. Tillman): At this last meeting that 
you are talking about what took place ? 

A. Repetition of the first meeting. 

Q. Who was spokesman at this meeting, the third 
meeting ? A. Mr, Kine, 

Q. What is your best recollection of what was 
said at this meeting ? 

A. Trving to get us to sign up. 

Q. Just tell us, try to tell us the words that Mr. 
King said to vou or to the employees. 

A. Well, it’s pretty hard to repeat his words, but 
what he said was this: That he just told us there 
was nothing we could do, Just wanted to know when 
we were ready to sign up. He had already gotten 
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some members but there were quite a few holding 
off. 

Q. What else did he say? 

Trial Examiner Lindner: How long did these 
meetings last, Mr. Witness? 

The Witness: J would say they lasted about 10 
to 15 minutes. 

Trial Examiner Lindner: What time of the 
day was this meeting held? [31] 

The Witness: It was in the middle of the day, 
but I am not sure whether it was shortly before 
noon or shortly after noon. 

I will also state that Mr. King said that ‘‘If you 
boys don’t sign up, you will be all sittmg out in 
the park because this plant is going to be closed.”’ 

Trial Examiner Lindner: When did he say that? 
Was that at this last meeting ? 

The Witness: I believe that was the last meeting. 

Q. (By Mr. Tillman): After this last meeting 
did the 'Teamster representatives go around in the 
plant as they had done in the second meeting talk- 
ing to individual employees ? A. Yes. 

Q. Did any of them talk to you again? 

A. Yes, Mr. Torreano talked to me again, wanted 
to know what I was going to do about it. I said 
“Not anything about it right now.”’ 

Q. Is that all that was said then? 

A. He answered me and said, ‘‘Well, either sign 
up or else,” he said, ‘‘You know, out you go.” 

Q. Were there any other mectings? 

Mr. Agee: Pardon me, who did he say said that? 

Mr. Tillman: Torreano. 
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Q. (By Mr. Tillman): Can you recall any other 
meetings at which all the employees were gathered 
together? [32] 

A. There was a fourth meeting held by the com- 
pany which was held by Mr. MeIsaae, I think, where 


he was the speaker, and he said that 

Mr. Tobriner: Give us the date, please. 

Q. (By Mr. Tillman): Let us have the time as 
best you can approximate it with relation to the 
third meeting. 

A. TI would say that was the latter part of May 
or perhaps the first part of June. 


Q. Where was this meeting? 

A. It was held in the Cooking Department. 

Q. Cooking? A. Cooking Department. 

Q. Who attended that meeting? 

A. All employees. 

@. Were there any representatives from outside 
of the plant at this meeting ? A. Wo, sir 

Q. Who said what at this meeting? 


A. Mr. Mclsaae made a statement that the eom- 
pany had signed up with the Teamsters and it was 
too late now to do anything about it. 

Q. Had signed up with the Teamsters ? 

mn 6 Yes, 

Q. Did he state anything more in that particu- 
lar place? Deas Nogt sa 

Q. You don’t recall any more? Ae NO; 

Q. Did he mention that they had signed a con- 
tract ? 

A. | don’t know if he made that statement, but 
that is how I understood it. 
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Q. Do you recall anything else that was said by 
Mr. MelIsaac? A, No, six 

Q. Was there any reference to the Seafarers 
Union ? NN Oy sim: 

Q. Did anyone make any comments after Mr. 
Mclsaae spoke? A. Not to my knowledge. 

Q. Is he the only one that said anything at the 
meeting ? 

A. I believe JT said that I didn’t call the Team- 
sters in here. I believe that was the only statement 
that was made, and I think I made that in reference 
to what he said, that it’s too late to do anything 
about it. I said, *“‘I didn’t eall the Teamsters in 
here.”’ 

Q. ‘To whom did you say that? 

A. I told it to Mr. Mclsaae. 

Trial Examiner Lindner: What did you mean 
by that? 

Mr. Agee: Pardon me, I don’t like to object to 
the Trial Examiner’s question. What he meant by 
it, I would certainly think would be his opinion 
and conclusion and not in any way binding on the 
company I represent. 

Trial Examiner Lindner: Yes, I understand 
that. I just [34] wanted to find out from the wit- 
ness what he meant when he said he didn’t call the 
‘Ceamsters in there. 

Mr. Agee: ‘That would be allowing him to en- 
gage in giving an opinion and conclusion. He might 
have his own ideas and conjectures about this thine. 
For all know, he might suspect, without any more 
than mere conjecture, that the company called the 
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Teamsters in, and if you ask him that question he 
might say ‘‘My idea was that the Company called 
the Teamsters in,’’ but he had no evidence on which 
to base it. That is the danger of the question. 

Trial Examiner Lindner: Suppose we let the 
Witness answer and see if vou have objections? 

The Witness: Shall I answer? 

Trial Examiner Lindner: Yes. 

The Witness: That is Just what I meant by it, 
that the company called the Teamsters in and it was 
not to blame us for it. 

Mr. Tobriner: We move it be stricken. 

Trial Examiner Lindner: I will grant the motion 
to strike the witness’ answer. 

Proceed, Mr. Tillman. 

Q. (By M:. Tillman): Did you ever have any 
conversation involving the Teamsters with Mr. Me- 
Isaac? A. Yes, I had one conversation. 

Q. When did that take place? [35] 

A. I said it was about the middle of May. 

Q. Was it before this meeting at which Mr. Mc- 


Isaae spoke, or after? A. Yes, it was. 
Q. Before? a pes 
@. Where did vou talk to Mr. Mclsaac? 
A. In Mr. McIsaac’s office. 
Q. Who was there besides Afr. Melsaae and 


vourself ? ie, SN one: 

Q. Tell us what My. Melsaae said and then what 
you said. 

A. Uh-huh. Mr. Melsaac wanted to know what 
T am going to do abont it, whether I am going to 
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join the Union. 1 answered back that I hadn’t 
made wp my mind as yet. 

Q. Is that all the conversation ? 

Pw Dat is all, yes. 

Trial Examiner Lindner: Did he ask you 
whether you were going to join the Teamsters? 

‘The Witness: Yes. 

Q. (By Mr. Tillman): Did you tell him why 
vou hadn’t made up your mind? 

A. I think I made some comment that I didn’t 
know who was going to be the Union in the Can- 
nery, so naturally I wanted to safeguard my own 
interest and wanted to wait and see. 

Q. Did you ever have any conversation by your- 
self with Mr. [86] Capolino? A. Yes. 

Mr. Tobriner: I will object to this on the ground 
that Mr. Capolino is deceased. Conversation which 
he held with him, at least under common law rules 
would not be admissible because we would have no 
way of checking on what the witness states and 
what he claims was stated by Mr. Capolino. 

I realize this is a looser procedure 


Trial Examiner Lindner: I wouldn’t say the 
procedure was looser, but in procedure here we are 
not bound by strict rules of evidence, as you know, 
Mr. Tobriner, but I think as a matter of fact, I 
am sure that we should like to have all of the facts, 
and even though Mr. Capolino is not here to con- 
tradict any facts that this witness may testify to, 
it is the job of the Trial Examiner to determine 
whether the witness is telling the truth. 

Mr. Agee: Of course it might be of some aid 
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and assistance to the Trial Examiner if the person 
supposed to be on the other side of the conversation 
was available and say, was not called, something 
of that sort. 

We have the so-called ‘‘dead man rule’’ embodied 
in our code in California, and we have the rule that 
a claim cannot be made based upon oral conversa- 
tion with the decedent on the very fair ground the 
decendent is not there to deny or dispute it. [87] 

Trial Examiner Lindner: Suppose we let the 
witness testify and I will consider the rule that you 
have just stated. 

You may answer the question. Do you remember 
the question ? 

A. Yes. The question was: You want to know 
if we were going to sign up with the Teamsters 
Union. 

Q. (By Mr. Tillman): Have we put the time 
and the place of this in? I don’t think we have. 

Let me ask you first if you remember when this 
conversation took place with My. Capolino? 

A. Yes, it was just about the first or second 
week in June. It was not verv long before I got 
fired. 

Q. Where was the conversation? 

A. In the boiler room. 

Q. Who was in the boiler room? 

A. Myself and Mr. Jones. 

Q. Your helper? 

A. Helper, worked with ime. 

Q. Tow did it happen Mr. Capolino came into 
the boiler room at this particular time? 
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A. He eome down about this here slip, sent 
around, signing applications for the Seafarers 
Union. Somebody had gotten them into the Can- 
nervy and he had gotten hold of them and he came 
down to the boiler room and wanted to know what 
it was all [88] about and I said, ‘‘Don’t blame me 
for it. I didn’t bring them in here.’’ 

Trial Examiner Lindner: Did he ask you what 
it was all about? 

The Witness: Yes, about what this here signing 
up was. 

Trial Examiner Lindner: Did he show you this 
piece of paper that vou are talking about? 

The Witness: Yes, sit. 

Trial Examiner Lindner: When he asked vou 
what it was all about? 

The Witness: Yes, he said, ‘‘ You can’t do those 
things around here. If vou want to work here you 
have to join the Teamsters Union.”’ 

Q. (By Mr. Tillman): Did vou say anything 
else than what you have testified here? 

A. No, I didn’t say anything else. 

Mr. Tobriner: We move it be stricken on the 
ground of the Common Law Rule, Civil Code Rule 
in California that the witness, stating what he said 
My. Capohno stated, could not be controverted be- 
eause of Mir. Capolino’s death, and the rule is if 
death closes the mouth of the party the witness 
eannot put words in it. 

Trial Examiner Lindner: The motion is denied. 
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For the record, Mr. Agee, and Mr. Tobriner, 
when did Mr. Capolino pass away. [389] 

Mr. Agee: Thanksgiving morning 1945. 

Q. (By Mr. Tillman): Mr. Cedar, when you 
were first employed by the company in June of 1944 
was there a check off of dues for Local 22382? 

A. There was. 

Q. How long did that check off continue ? 

A. ft continued until 1945. 

Q. What month? 

A. First of the year, discontinued after New 
Year. 

Q. Did Local 22382 continue to collect dues from 
January of 1945 on? Pag ess 

Q. How did they collect dues then? 

A. Through the shop steward. 

Q. After the Teamsters came, or after one of 
these mectings in which the Company said they had 
signed with the Teamsters, did the Teamsters have 
a check off in the plant? 


A. It was, I understand it was begun 

Trial Examiner Lindner: Don’t tell us what 
you understand. Did they have a check off? Did 
the plant cheek off union dues for the employees’ 
wages after the Teamsters came into the plant? 

The Witness: They did. 

Trial Hxaminer Lindner: Were the Union dues 
cheeked off from your wages? [40] 

The Witness: No, sir. 

Q. (By Mir. Tillman): During the time that 
you were a member of Local 22382 was there ever 
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an occasion, or did you ever attend any meeting 
where membership voted on whether or not to affil- 
iate or to jom up with the Teamsters? 

My. Tobriner: Just a minute, Mr. Tillman, will 
vou limit the time, please. 

Q. (By Mr. Tillman): I can limit the time to 
May or June of 1945. 

During that time did you attend any meeting of 
Local 22382 at which they voted on the question of 
whether or not they would join up with the Teams- 
sters ? 

Trial Examiner Lindner: Mr. Tillman, pardon 
me for interrupting you, but the witness testified 
previously if I remember correctly, that Local 22382 
had as members emplovees of various plants in and 
around this area, I think we should know whether 
the employees of the particular plant involved met 
as a separate unit m1 Local 22382 before that line 
of questioning continues. 

Mr. Tillman: IT will withdraw the question and 
go back further vet. 

Q. (By Mx. Tillman): Did you ever attend any 
meetings of Local 22382? A. I did. 

Q. Where were those meetings held? [41] 

A. Modesto. 

Q. Were any meetings held of just the employees 
at the plant? A. Yes, in Merced. 

Q. They were held in Merced? A. Yes. 

©. How often were these meetings in Merced 
held? 


A. TI believe there were only two meetings held. 
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Q. In Merced? A. Yes. 
Q. How often did the entire local meet in 
Modesto ? A. Once a month, but not regular. 


Q. Did you attend the meetings which were held 
in Modesto—all you can remember. 

A. I attended three meetings as far as I can 
remember. I attended three meetings in 1945. 

Mr. Tobriner: Those meetings you are referring 
to are in Modesto? 

Mr. Tillman: Yes. 

Q. (By Mr. Tillman): At any of those meet- 
ings were the members given an opportunity or 
asked to vote on the question of whether or not the 
Loeal should join up with the Teamsters? 

A. No. 

Trial Kixaminer Lindner: Was it ever dis- 
cussed ? 

The Witness: Not to my knowledge. [42] 

Q. (By Mr. Tillman): Do you know whether 
the Loeal voted to join with the Teamsters at any 
meeting that you were not present at? 

Mr. Agee: TI object to that as calling for hear- 
say. 

Trial Examiner Lindner: Objection sustained. 

Q. (By Mr. Tillman): Do vou know of any 
union by the name of Cannery and Food Process 
Workers Union of Modesto area? A. Yes, sir. 

Q@. How da you know that Union? 

A. I have got a book on it. I was a member. 

@. You were a member? A. I was. 
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Q. When did vou become a member of that 
Union? A. June. 

Q. 19452 A. 1945. 

Trial Examiner Lindner: Is that another union 
now ? 

Mr. Tillman: Yes. 

Trial Examiner Lindner: ‘That is different from 
the Unions that we have already talked about on 
the record? 

Mr. Tillman: Yes. 

Q. (By Mi. Tillman): Do vou know how this 
new union that we are just talking about now came 
into being? 

Mr. Tobriner: Objected to. 

A. No. [43] 

Mr. Tobriner: Oh, well—— 

Trial Examiner Lindner: Did you have an ob- 
jection ?- 

Mr. Tobriner: Well, he doesn’t know. 

Q. (By Mr. Tillman): Who were the officers 
of the Cannery and Food Process Workers Union? 

Mr. Tobriner: At what time, Mr. Tillman? 

Mr. Tilhnan: June, 1945. 

A. At that time that was organized, Mr. ‘Tomson 
was then the Secretary and Mi. Burrow was Presi- 
dent. 

Q. (By Mi. Tillman): Had any of those gen- 
tlemen held office in Local 22382? A. Yes. 

Q. Which gentlemen have held office? . 

A. Mr. Tomson was Secretary-Treasurer and 
Mr. Burrow was President. 
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Trial Examiner Lindner: Of Local 22382? 

The Witness: Correct. 

Q. (By Mr. Tillman): Who collected dues for 
this Cannery and Food Process Workers Union, or 
how were they collected ? 

Mr. Tobriner: Just a minute, what date, Mr. 
Tillman ? 

Mr Tillman: June, 1945. 

Trial Examiner Lindner: You may answer the 
question. Who collected dues, how were they col- 
lected? 

The Witness: We paid into the office. 

Trial Examiner Lindner: Where was the office 
located? [44] 

The Witness: Modesto. The office was moved 
sometimes. 

Trial Examiner Lindner: In June of 1945 the 
offices were located in Modesto, is that correct? 

The Witness: That is correct. 

Trial Examiner Lindner: When did you become 
a member of this Cannery and Fruit Workers 
Union ? 

Mr. Tobriner: Food Process Workers Union of 
Modesto Area. 

Trial Examiner Lindner: When did you become 
a member of that? 

The Witness: June. 

Trial Hxaminer Lidner: What date? 

The Witness: “Phe date is in the book here. Do 
vou want it im evidence? 
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Trial Examiner Lindner: Just read the date. 
You may refresh your recollection from that. 

The Witness (reading from document): June 
22, 1945. 

Mr. Tobriner: Mr. Trial Examiner, I don’t 
know if it is permissible, but I would like to see 
the document the witness is reading from. 

Trial Examiner Lidner: Yes. 


(The document was handed to counsel.) 


Trial Examiner Lindner: Did you become a 
member of that Cannery and Food Process Work- 
ers Union while vou were still emploved by the 
Company? [45] 

The Witness: Yes. 

Trial Examiner Lindner: You were discharged 
on June 22, 1945, is that correct? 

The Witness: "That is correct. 

Trial Examiner Lindner: You became a member 
of this Union on June 22, 1945, is that correct? 

The Witness: No, previous to that. 

Trial Examiner Lindner: Previous to that? 

The Witness: Yes. 

Trial Examiner Lindner: Do you remember 
when ? 

The Witness: It’s in the book there, June. It’s 
a transfer there from the old 22382 into this Union, 
see. 

Trial Examiner Lindner: According to this 
dues payment book that vou have here, Mr. Cedar, 
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it indicates that you became a member June 2, 
1945, 

The Witness: Is that what it has? 

Trial Examiner Lindner: Dues were paid for 
months prior to that. 

Mr. Tobriner: Initiation is January 21, 1941. 

Trial Examiner Lindner: By the way, Mr. Till- 
man, we have been looking at this. Do you have 
any objection to our looking at it? 

Mr. "Tillman: I have no objection. 

Just for the clarity, I suppose I had better ask 
a couple [46] of questions here. 

Q. (By Mr. Tilman): This initiation date that 
appears on the booklet of 1/21/41, to what does 
that have reference ? 

A. I don’t know. The book was given to me in 
the office and there it 1s. 

Q. Was this book given to von before you were 
discharged or afterwards? 

A. I don’t recollect that. 

Q. This Cannery and Food Process Workers 
Union, did vou join that before vou were dis- 
charged ? A. Yes. 

Q. Did you know of such a union—let me ask 
vou when was the first time that vou knew of such 
a union? 

A. That umion was orgamzed, to my knowledge, 
after the mjunction took place against our old 
Local, 22382. 
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Q. After what took place? 

A. That injunction by the Teamsters. 

Mi. Tobriner: I will have to ask that be stricken. 
As a matter of facet, when the witness talks about 
any injunction by the Teamsters he is giving his 
ewn conclusion which happens to be completely 
erroneous. I don’t know what injunction he is re- 
ferring to, but if Mr. Tillman refers to this we had 
hetter get the reeords. 

Trial Examiner Lindner: I will sustain the ob- 
jeetion and strike the witness’ last answer. [47] 

Q. (By Mr. Tillman): I had a prior question. 
I was asking you when you first heard of this Can- 
nery and Food Proeess Workers Union. Can vou 
identify the time by some other means besides an 
injunction ? A. No. 

Q. What month in what year did you first Jearn 
of this Union? 

Mr. Tobriner: I object on the ground that we 
are wasting time. 

A. I say that I first learned that 

Mr. Tobriner: Pardon me. The document 
speaks for itself, and unless Mr. Tillman is trying 
to go back prior to January 21, 1941, I submit the 
question is immaterial in so far as anvthing that 
happened prior to that date, I take it, is of no par- 
ticular moment to us here. 

rial Examiner Lindner: I don’t think i is. I 
think we should clear up for the record, however, 
when this witness first beenme a member of the 
Cannery and Food Process Workers Union. 
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Mr. Tobriner: I understood, Mr. Ttial Exam- 
iner, he answered that by saying it showed in the 
book January 21, 1941. 

Mr. Tillman: He did not answer. 

Mr. Tobriner: J take it back. He said some- 
thing about that. [48] 

My. Tillman: He answered June 1945, before 
as When he first paid dues. Now I am trying to 
find out when he first learned of this union. 

Q. (By Mr. Tillman): Can you tell us what 
month, what year that you learned that there was 
this other union besides Local 22382 ? 

A. It was the month of June. 

@. What year? 

A. 1945, the time that book was transferred. 

Trial Examiner Lindner: Were vou transferred 
directly from Local 22382 to this Cannery and Food 
Process Workers Union of America? 

The Witness: ‘That is correct, sir. Those stamps 
vepresent the dues I paid in 1945, ineluding May 
1945 that was paid in dues into Loe¢al 22382. Then 
I was transferred into this here Cannery Workers 
Union in June and started paying dues then, June 
19-45. 

Trial Examiner Lindner: How did vou learn 
of that Union in June 1945? 

The Witness: How? Well, there was a meet- 
ing we had, and their affiliation was meant to be 
with the Seafarers Union. 

Trial Hxaminer Lindner: You mean von had a 
meeting of Local 22382? 


Scientific Nutrition Corporation 137 


(Testimony of Gus Cedar.) 

The Witness: Yes, and then it was understood 
it was [49] affiliation with the Seafarers Union, and 
for some reason which I can’t explain, it didn’t 
materialize and it finally swung into this here Can- 
nery Workers Union. It all happened about the 
same time. 

Trial Examiner Lindner: Without any affihation 
with the Seafarers Union, is that right? 

The Witness: Yes. You see, [ was only a mem- 
ber of the Union, I had no official capacity at any 
time, £ am not really in the know of what took 
place. 

Ma. Tillman: I think that is all I have. 

Trial Examiner Lindner: We will stake a short 
recess at this time. 


(Whereupon a short recess was taken.) 


Trial Hxaminer Lindner: ‘The hearing is in 
session. Do you have any further questions of this 
witness ? 

My. Tillman: No questions. 

Trial Examiner Lindner: Cross-examination. 


Cross- Examination 
By Mr. Agee: 
Q. Mr. Cedar, you became a member of 22382 
in the year 1940, is that correct? 
A. That’s correct. 
Q. That was a union affiliated with AFL? 
A. So I understand it was. 
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Q. You continued to be a member of that union 
and were a member of that union in 1944 when you 
first went to work for [50] the Capolino Company ? 

ae Lina eae lit. 

Q. As far as vou know at that time were all of 
the other employees of the company members of 
UTeP AL A. As far as I know, ves. 

Q@. You remember, don’t vou, that in the spring 
of 1945 about the month of March, 1945, you first 
learned that there was a claim being made that the 
Teamsters were asserting jurisdiction over workers 
such as vourself, did vou not? 

A. ‘That was the rumors. 

Q. From then on the conflict in the Capolino 
Company among the battling unions, so to speak, 
was between Local 22382 and the Teamsters, was 
it not? A. That's right. 

Q. In other words, there was no CIO Union 
that was in there active and claiming representa- 
tion? xX, No, sit 

Q. Commencing in March of 1945 and right 
down until vou were informed by the Company that 
they had signed a contract with the Teamsters, there 
was a great deal of discussion among yourself and 
the other employees in the plant about this conflict 
between the two unions, was there not? 

A. Between the Teamsters and Local 22382, ves, 
there was. [| wouldn't sav conflict. because every- 
body was against the [51] Teamsters. 

Q@. It eventually resulted, before vou left the 
employ of the company, that some of the members 
had signed up with the ‘Teamsters ? 


Scientific Nutrition Corporation pay, 


(Testimony of Gus Cedar.) 

A. You will bear in mind that I didn’t leave, 
I was fired. 

Q. Well, you were fired, or your employment 
terminated. You knew that a number of the em- 
plovees there at the company had signed up with 
the Teamsters? A. Yes. 

Q. You kept saying all the time when you were 
questioned about what you were going to do, you 
kept saying vou were undecided, is that right? 

A. Yes, I was undecided. 

Q. As a matter of fact, when you joined this 
Cannery & Food Process Workers Union of Mo- 
desto Area, you had made up yvour mind at that 
time, had vou not, that you were not going to join 
the Teamsters? A. Gitat's right. 

QM. So that you continued on in the employment 
of the company and continued to state that vou 
were still undecided, is that true? 

A. <And still undecided as to the Teamsters. 

Q. As a matter of fact, during the month of 
June and up until the time your employment was 
terminated you were not undecided, vou had al- 
ready decided, had vou not, to not [52] join the 
Teamsters Union? 

A. Yes, under the present setup. 

Q. Don't vou reeall an occasion either in the 
latter part of April or the first part of May 1945 
when Mr. Capolino called vou and all of the other 
employees together in the plant? 

A. Yes, that’s right. 
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Q. At that time there were no outsiders present, 
were there? A. There were no what? 

Q@. Ontsiders present, nobody there except just 
Mia. Capolino and you and other employees of the 


company ? A. ‘Tiat’s Mglit, 
Q. By ‘‘outsiders,’? I mean organizers from any 
union or anything of that sort? A. No. 


Q. Is it not a fact at that time Mr. Capolino 
said to you and these other workers in substance, 
“Men, I don’t care who vou join up with, I don’t 
eave if you join up with the devil himself, but I 
am trving to keep this plant open and in operation 
and vou have to join up with somebody ?”’ 

A. That wouldn’t be the correct substance of 
what he said, if I got it right. He said, *‘There is 
nothing else we can do,”’ he said, ‘‘but to go with 
the Teamsters. If we don’t they will stop delivery 
and we will all be out of work.’’ [53] 

Q. And he said something to the effect he wanted 
to keep the plant in operation and keep it going, 
isn’t that true? A. That’s rmght. 

Q. Do vou recall his making a statement along 
this line= “I don t Cate if you men join up withahe 
devil himself?” A. No, 1 dont recall: 

@. You don’t recall his using that expression ? 

A. No. 

Q. About when was it that vou were first told 
by the company that the company had signed up a 
contract with the Teamsters Union on May 18, 1945? 

A. They never did tell me that directly. 
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Q. Did you get it indirectly? 

A. Not in another manner except I heard 
through the other employees that the company had 
signed up with the Teamsters, had a contract signed 
up. But the company never told me directly nor did 
I ever see a contract. 

Q. You yourself never had any dues deducted 
for payment by the company to the Teamsters, did 
you? A "aio, Sir. 

Q. When you had had dues deducted from your 
pay to be paid by the company to 22382, that was 
done with your voluntary authorization and consent, 
was it not? 

A. That was decided on by the union. 

Q. I mean, that was done with vour consent? 

A. It was. 

Q. You were one of the employees that wanted to 
memai with Local 22882, 1s that correct? 

Bee Chats rMeht. 

Q. You were one of the employees that wanted 
that union to be the bargaining agent to represent 
the workers with the company? 

Pree ohat s meht. 

Q. Up until the company signed this contract 
with the Teamsters on Mav 18, 1945, and I am 
repeating a little now, you say that all of the em- 
ployees there in the company were members of 
22302 1 A. They were. 

Q. And it was a requirement that all of the em- 
ployees not only be members of 22582 but that they 
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remain in good standing with that union in order 
to remain emploved there, isn’t that correct ? 

A. I don't know that. 

Q. Do vou know of any employees there at the 
plant prior to—that is, | mean before the company 
signed up with the Teamsters on May 18, 1945, who 
were not members of 22382? 

A. No, I don’t know. 

Q. Do vou know of any employees of the com- 
pany in that period who did not remain in good 
standing in 22382? A. No, I don’t know. [55] 

Q. So far then as vou know, all of the employees 
up to May 18, 1945, were required to be members of 
22382 and remain in good standing with that union ? 

A. Well, I conldn’t possibly answer that in the 
affirmative because I was only a member, I have very 
little knowledge of the union itself, being no official 
of it, not even on the Council. So vou see, there is 
a lot of things in the union I don’t know. 

Q. We are just asking for your knowledge. 
There were about 26 regular employees, were there 
not, at the plant? 

A. I never counted them. 

Q. Is that approximately right? 

A. I guess that’s right. 

Q. That is, you classed yourself as a regular 
emplovee? AN. Mes 

Q. Then, as T get the situation. Mr. Cedar, vou 
were willing to go along with 22382 as long as the 
company recognized that union as the bargaining 


an 
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agent, and you were willing to remain and keep your 
good standing in that union? A. Yes, 

Q. Then when the company signed up a contract 
with the Teamsters you were unwilling to go along 
with the Teamsters and become a member in good 
standing with the Teamsters? 

A. That’s mght. 

Q. Was that vour position irrespective of 
whether a majority [56] of the employees there at 
the plant signed up in writing with the Teamsters? 

Mr. Tillman: I will object to that question. 

A. I never give that 


Trial Examiner Lindner: Just a minute. 

Myr. Tillman: It is immaterial, irrelevant. 

Trial Examiner Lindner: I will sustain the ob- 
jection. 

Q. (By Mr. Agee): Did any of the fellow em- 
plovees there at the company come to you and ask 
you or suggest to you that vou ought to join up with 
the ‘Teamsters ? oe Gs: 

@. Can you name any of those employees who 
did that? 

A. Well, the suggestion was made by Mr. Mc- 
Tsaac, if you want to call him an employee. 

Q. <Any other employees? 

A. Well, I think that Mr. Stewart made the same 
suggestion to me. 

Q. Iam not talking about anybody except em- 
plovees that were in the same sort of a situation 
that you were, in other words, just working there 
without anybody under them. Let us just talk about 
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those emplovees. You knew some of those emplovees 
had signed up with the Teamsters, didn't you? 

oo) sledid: 

Q. Didn’t some of those emplovees come to you 
and ask vou [57] to join up and joi them in the 
Teamsters ? A. Not to my recollection. 

Q. Do you know Mr. Dutton? AL Nes: 

Q. What was his job or position there with the 
company ? A. Mechanic. 

Q. Did he have anybody under him? 

A. Not to my knowledge. 

Q. In other words, he was just an employee with 
no more authoritv than you have, is that right? 

A. I guess that is just about right. 

Q. Did Mr. Dutton come to vou and discuss this 
thing with you? 

A. Discussed it, yes, but I don’t recollect ever 
asking me to join the Teamsters. 

Q. While vou were there in the plant and after 
you had joined up with this other union on—you 
say vou joined this other union June 2, 1945? 

A. You understand that that was a mass trans- 
fer from Local 22382 into this union. I haven’t got 
the date of it exeept vou can see that the date 
stamped im the book here as evidence. 

Q. Before vour employment was terminated on 
June 22, 1945, did you ask or urge any of the work- 
ers there in the plant not to join up with the Team- 
sters? [58] 

Mr. Tilman: I object to that as immaterial. 

Mr. Agee: It would show bias. 
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My. Tillman: His bias is immaterial. 

Mr. Agee: It goes to the weight of his testimony. 

Trial Examiner Lindner: I will overrule the 
objection. You may answer. 

The Witness: Repeat the question, please. 

Trial Examiner Lindner: Read the question, 
please. 

(The question was read by the reporter. ) 


A. I made it plain to them that I took an inde- 
pendent stand and I didn’t care what others done. 
Trial Examiner Lindner: You made it plain to 
the employees that you talked with 

The Witness: ‘To the employees, yes. 

Q. (By Mr. Agee): In other words, no matter 
what they did vou were not going to go along with 
the majority, is that right? 

A. Not going to go along with the Teamsters. 

Mr. Agee: All! right, that is all. 

Q. (By Mr. Tobriner): Mr. Cedar, you say you 
attended meetings of Local 22382, some of them held 
at Merced. During the course of those meeting's 
is it not a fact that it was stated that the jurisdic- 
tion formerly exercised by 22382 had been assigned 
by the American Federation of Labor to the Team- 
sters? A. No, sir. [59] 

@. You never heard anybody say that? 

A. No, sir. 


Q. You never were told that by Mr. King in his 
statements to the press that you mentioned ? 

A. Mr. Wing was not present at any meetings 
in Merced. 


146 National Labor Relations Board vs. 


(Testimony of Gus Cedar.) 

Q. I am asking now at the time Mr. King came 
to the plant and Mr. Torreano and Mr. Brown at 
those various meetings that you have mentioned, and 
you say that they discussed this problem, during the 
course of the discussion and the argument don’t you 
remember their ever saying at that time the Ameri- 
ean Federation of Labor had assigned jurisdiction 
or given jurisdiction or put the Teamsters in at this 
plant? Do you ever remember that? 

A. There was no discussion, but somebody ques- 
tioned Mr. King who he was working for because he 
was our Seeretary-Treasurer, 22382 just shortly 
before, so he had identified himself to the extent of 
saying ‘‘T am now working for the Teamsters.”’ 

Q. Didn’t he ever tell you—strike that. 

You knew 22382 was a Local in the American 
Federation of Labor? A oe Nee: 

@. You knew it was the so-called Federal Union, 
did you not? 

A. LT haven’t got that altogether clear. [60] 

Q. It was in the AFL? A. It was. 

@. You saw the newspapers and vou heard the 
statements made by King and Brown and by Tor- 
reano and you knew what was going on generally, 
didn’t you, in this whole picture? 

A. Well, in reading the newspapers, as I say, 
T will say this: I don’t always beheve what I read 
in the newspapers. 

Q. Hadn't you ever heard or hadn't it been told 
you that the AFL had decided the jurisdiction over 
the cannery workers at Capolino should go to the 
Teamsters ? 
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A. Well, just like I said before, reading the 
newspapers and listening to everybody talking, no- 
body else but a fool would believe everything you 
hear. 

Q. That’s right, but didn’t you hear King, 
Brown, or Torreano at some time during this period 
say that the AFL had said the Teamsters should 
take over for 22382? 

A. I don’t recollect that. 

Q. You wouldn’t say that it had not been said? 

A. I talked very little to King or Torreano. 

Q. But you have mentioned you went to four 
meetings at which this whole matter was discussed. 
T am asking vou whether during all those four dis- 
cussions whether anybody at any time ever said that 
the AFL had assigned jurisdiction or given juris- 
diction to. or read that the Teamsters [61] should 
have jurisdiction over these workers? 

A. There was a meeting held in Modesto and I 
think Mr. Tomson brought the question up when he 
came back from New Orleans. 

Q. Didn’t he go to New Orleans 

A. Beg vour pardon? 


Q. As a matter of fact, didn’t Mr. Tomson go 
to New Orleans about this very matter? 

A. I don’t think so, not that I know. 

Q. Didn’t Mr. Tomson, when he came back, say 
that the Executive Council of the AFL had decided 
that the Teamsters should have jurisdiction ? 

Exes Noe Sir’, = 
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Q. He didn’t tell you that? 

A. He said that a Mr. Beck had demanded that 
we go in with the Teamsters Union. 

Trial Examiner Lindner: When was this? 

The Witness: I couldn’t fix the date, but that 
Was Some time—if you could tell me when Mr. Tom- 
son came back from New Orleans—after that meet- 
ing they held at 1945, then I could tell vou when 


it took place, but it must have been some time 
around Mareh. 

Mire Tobriner: “That's aieht. 

rial Examiner Lindner: That is the best of 
your recollection? [62] 

The Witness: That is the best of my recollection. 

Trial Examiner Lindner: When Mr. Tomson 
addressed a meeting of Local 22382 in Modesto, 
is that correct ? 

The Witness: Yes, that’s correct. And the bal- 
anee of the meeting ended up in a row between Mr. 
King and Mr. Tomson. 

Q. (By Mr. Tobriner): At some time during 
this period you joined another organization, is that 
right ? A. Would you specify which one? 

Q. Cannery and Food Process Workers Union 
of Modesto Area. 

A. Yes, we were taken over, there was mass 
transfer, so we were all taken in to that new or- 
ganization. 

Q. You mention a mass transfer. That was not 
a mass transfer decided by the AFL, was it? 

A. eden 1 know. 
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© You don’t know what mass transfer that 
was, do vou? A. I don’t know. 

Q. When did vov yourself join this Cannery and 
Food Process Workers of Modesto Area? 

A. When all the rest were transferred into it and 
I received the book here. 

Q. May I see the book? 

A. Yes. (Handing document to counsel.) 

Mr. Tobriner: May we mark this for identifica- 
tion for the Teamsters, party to the contract? [63] 

Trial Examiner Lindner: Wi5ll you have copies 
made of it? 

Mr. Tobriner: If I may have this temporarily, 
IT will have copies made. 

Trial Examiner Lindner: With your permis- 
sion, Mr. Witness, may Mr. Tobriner have that dues 
book temporarily ? 

Mr. Tillman: I was going to say, of course I 
will object to its offer eventually when vou do offer 
it. Do vou just want to mark it for identification ? 

Mr. Tobriner: At the present time. 

T will mark for identification the book entitled 
“Cannery and Food Process Workers Union of 
Modesto Area’’ with a stamp on it ‘SIU,’ and then 
with the circle marked ‘‘Cannery and Food Proc- 
ess Workers Council of Pacific Coast,’? and ask 
that that be marked for identification Exhibit No. 1 
on behalf of International Brotherhood of Team- 
sters. 
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Trial Examiner Lindner: That will be Team- 
sters’ Exhibit No. 1. 
(Thereupon the document above referred to 
was marked Teamsters’ Exhibit No. 1 for iden- 
tification.) 


Q. (By Mr. Tobriner): This book as I show 
you, Mr. Cedar, shows that dues were paid in Janu- 
ary, 1945, is that right, to this organization ? 

A. Yo which organization? [64] 

Q. ‘To the one that the book states. 

A. No, these dues were paid into the old Local 
22382 Modesto, and they were paid up inclusive of 
May, 1945. This is the transfer from the old 22382 
book, you see, into this one showing that I was paid 
up in the old Local. That is the meaning of it. 

Q. When were you initiated into this union, Can- 
nery and Food Process Workers Union of Modesto 
Area? 

A. I don’t think there was initiation. It was 
just like I said, transferred over. 

Q. Did you ever go to any meeting when a trans- 
fer was made of the membership of 22382 to Can- 
herv and Food Process Workers Union? 

A. U don’t recollect it. 

Q. There wasn't any meeting where a vote was 
taken by the members of 22382 to go into this union ? 

A. J don’t believe T was present. 

Q. Did Tomson give you this book ? 

A. No, that book was given to me by the Secre- 
tarv, Jennie Quistini, 
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Q. She gave vou this book ? 

A. She gave me this book. 

@. You paid dues to her, is that right? 

A. I paid dues to her, right. 

Q. You knew that Jennie Quistini was Secretary 
of Cannery [65] and Food Process Workers Union 
of Modesto Area, or an official of it? 

A. She was not Secretary at that time. 

@. What was she? 

A. She was clerk, I would call it. Mr. Tomson 
was still Secretary at that time. 

@. You knew at that time that 22382 of the AFL 
had another official as Secretary, did you not? 
Didn’t you know that 22382 had other officials, that 
22382 was in the hands of a man Dan Flanagan from 
the AFL? A. Not to my knowledge. 

Q. You didn’t know 22382 was in receivership 
or trusteeship for the AFL and that Dan Flanagan 
was the trustee? You didn’t know that? 

A. They never informed me about it. 

Q. You thought that this Cannery and Food 
Process Workers Union was 22382? A. No. 

Mr. Tillman: I object. 

Trial Examiner Lindner: You object, Mr. Till- 
man ? 

Mr. TiHman: On the ground that the testimony 
is clear already as to what the witness meant by 
that book. 

Trial Examiner Lindner: I will sustain the ob- 
jection. 
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Q. (By Mr. Tobriner): When vou paid dues 
to this Cannery and Food Process Workers Union 
of Modesto Area you knew, [66] did vou not, that 
this was not Local 22382? 

A. That much I knew when I paid cues the 
month of June. I knew then that we had been 
transferred in this Cannery Workers Union. 

Oe 22027 A. No, transferred from. 

Q. From 22382 to this? A, That's eit. 

@. <At that time didn’t vou know that Scientifie 
Nutrition Company had a contract with 22382? 

A. How would 1 know? 

Trial Examiner Lindner: What time are you re- 
ferring to? 

Mr. Tobriner: The time he mentioned, June, 
1945. 

Q. (By Mr. Tobriner): At any time did you 
know Scientific Nutrition Company had a contract 
with 22382? 

A. Yes, in 1944 we knew we had it. In 1945 we 
knew it discontinned the eheckoff system. From 
there on I don’t know what they had because, like 
T said, I was only a member of the union. IT was in 
no position to know what they had. 

Q. But you did pay these dues into this union, 
Cannery and Food Process Workers Union? 

A. From June, ves. 

Q. Did you know that this Cannery and Food 
Process Workers Union withdrew from SIU after 
that time some time in July? A, SIU? ford 

Q. Seafarers’ International Union? 
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A. Yes, IE know what you mean, but I understand 
it didn’t materialize. They were trying to affiliate 
but didn’t make the grade. 

Q. Never did affihate with SIU ? 

A. That is what I heard, not that I know. 

Q. Did you ever tell any officials of Cannery and 
Food Process Workers Union or Seafarers’ Inter- 
national Union, or make a claim that you had suf- 
fered any discrimination by this employer, did you 
vourself ever make any charge to this National 
Labor Relations Board or its officers as to any dis- 
crimination suffered by you from the employer? 

A. I don’t understand the wording of your state- 
ment. 

Q. Did vou ever complain to any official of the 
National Labor Relations Board that the employer 
had treated vou unfairly, that Scientifie Nutrition 
Company had treated vou unfairly ? 

A. This discharge was given me by the company. 
I handed it in to the union. 

To which union ? A. This union. 
Seafarers’ International Union? 

Not Seafarers. Whatever that is. 

Cannery and Food Process Workers? 

Yes, it was handed in their office. [68] 

You never handed any such charge or com- 
plaint to any other union, did vou? 

ie NG. Sir 

Mr. Tillman: TI will be willing to stipulate that 
we have a charge filed by the Cannery and Food 
Process Workers Union of Modesto Area. 


eg) 
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Mr. Tobriner: [am not interested in your stipu- 
lation, Mr. Tillman. 

Q. (By Mr. Tobriner): After this occurred, 
this trouble in June of 1945, an election took place, 
did it not? A. Which election? 

Q. An election among the unions took place? 

A. That was later, wasn’t it? 

Q. After June, 1945? A. Yes. 

Q. Do you know whether or not the Cannery 
and Food Process Workers Union was on the bal- 
lot for that election ? A. I believe it was. 

@. Did you make anv request that that union 
object to the election because of any of these prac- 
tices that you have mentioned here this morning? 
No. 

You did not? A. No. 

The election was held, was it not? [69] 

The election was held. 

Did you ever go back to the employer and 
ask for this job after the June 22nd date? 

As No, sir: 

@. You never returned ? 

A. Never returned. 

Q. You are no longer a member of this Cannerv 
and Food Process Workers Union, are you? 

A. That discontinued. 

Q. That discontinued ? 

A. As far as I am coneerned. 

Q. September or October some time ? 

A. Whatever date is there. 

Q. There is no such union in existence now, is 
there? A. I couldn’t prove it. 


So 
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Trial Examiner Lindner: So far as you know 
there isn’t any such union ? 

The Witness: No. 

Q. (By Mr. Tobriner): You haven’t been noti- 
fied of any meeting? 

A. That is locally. They may operate some other 
place. 

Q. Have you been notified of any meeting of 
Cannery and Food Process Workers, Modesto Area? 


A. No, sir. 

Q. You haven’t paid dues into it? [70] 

A. Since 

Q. Since August, 1945? Agee That seare ii 

Q. You don’t know any officials who purport to 
lei or 1t ? A. No, sir. 


Q. I see this card is signed by R. M. Tomson 
on behalf of Cannery and Food Process Workers 
Union of Modesto Area. Do von know where Mr. 
Tomson is now or what he is doing? 

Mr. Tillman: I object to that as immaterial and 
irrelevant. 

Trial Examiner Lindner: Sustained. 

Mr. Tobriner: I want to show this organization 
is out of existence, unless counsel will stipulate to 11. 
Here is the Secretary-Treasurer, I want to know 
what happened to him. 

Trial Examiner Lindner: The witness already 
testified so far as he knows the Cannery and Food 
Process Workers Union of Modesto Area is not in 
existence at this time. 

@. (By Mr. Tobriner): So far as you know it 
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was not in existence after August, 1945, on the last 
date vouv have shown to pay any dues? 

A. I won’t fix the date, but that is the date 
whatever is stamped, that is the last time I paid 
dues into that particular union. 

@. You have had nothing to do with it since 
then? [71] A. No. 

Q. These markings here showing payments for 
January, February. Mareh, April and Mav of °45 
are dues that were paid by vou into 22382? 

A. Correct, sir. 

Q. After that time is it correct now that you 
thought in paying these subsequent dues you were 
carrying on with the organization that had suc- 
ceeded to 223827 

A. Can anyone answer that question? I ean't. 

Trial Examiner Lindner: Do vou understand the 
question ? 

The Witness: T understand the question, but I 
don't understand what answer von could give to it. 

Q. (By Mr. Tobriner): You knew, did you not, 
that this was a different organization than 223832, 
this Cannery and Food Process Workers Union. 
Maybe that will get to it. 

A. My comprehension of that thing, it would be 
like that was trying to earrv on the old 22382 and 
still trying to make something out of it. That is the 
best answer I can give vou. 

Q. You knew 22382 had never been affiliated 
with the Seafarers’ International Union. You knew 
agit ? A. ‘hey never did make it. 

@. Never were? 
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A. It tried but it never made it. [72] 

Q. You didn’t know, did vou, that Cannery and 
Food Process Workers Union of Modesto Area got 
out of the AFL? A. I didn’t know that. 

Mr. Tobriner: I have no further questions. 

By the way, I am going to ask that this be our 
Exhibit 1. 

Trial Examiner Lindner: You offer that now? 

Mie Pobiiner: Yes. 

Trial Examiner Lindner: Will you have copies 
made? 

Mr. Tobriner: I will have photostatie copies 
made, if I may have it, and return it to Mr. Tillman. 

Mr. Tillman: Let the record show that I object 
to the offer as immaterial and irrelevant and already 
eovered by the testimony. 

ivial Hxaminer liindne®: Are there ally other 
objections? Do vou have an objection, Mr. Agee? 

Mr. Agee: No objection. 

Trial Examiner Lindner: Mr. Horie? 

Mr. Horie: No objection. 

Trial Examiner Lindner: I will overrule the ob- 
jection and receive Teamsters Exhibit No. 1 in evi- 
dence, with the proviso that Mr. Tobriner ean with- 
draw it to substitute photostatic copies in lieu of 
inesomenial Voll you, Mir. Tobriner, return that 
Card toe. Tillman so that he can return it to the 
witness, please? [73] 

My. Tohriner: Yes. 

(The document heretofore marked Teamsters’ 
Exhibit No. 1 for identification was received in 
evidence. ) 
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Mr. Tillman: I have just one or two questions. 


Redirect Examination 
By Mr. Tillman: 

Q. Mr. Cedar, vou mentioned that at a meeting 
in March when Mr. Tomson came back from New 
Orleans, he made an announcement and the balance 
of the meeting ended up in a row between King and 
Tomson What was the row about? 

A. I don’t know excepting it must have been 
about the job itself. 

Trial Examiner Lindner: Just a moment, the 
witness answered, Ma. Tillman, that he didn’t know. 
We don’t want any of his thoughts. 

Q. (By Mr. Tillman): Were you present at the 
meeting ? A. I was. 

Q. You don’t know what the row was about? 

A. I was told it was about the 

Mr, Agee: Just a minute. 

Trial Examiner Lindner: Did vou hear any part 
of the row that took place between these two men 
mentioned ? 

The Witness: No, sir. 

Trial Examiner Lindner: You did not? 

The Witness: No. [74] 

Trial Examiner Lindner: Do vou know of vour 
own knowledge what the row was about ? 

The Witness: No. 

Trial Examiner Lindner: Proceed. 

Q. (By Mr. Tillman): Referrmg to this little 
booklet which has gone into evidence as Teamsters’ 
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Exhibit No. 1 and shows stamped on there ‘‘ Paid”’ 
for January, February, March, April, May 1945, as 
IT understand voux testimony you were given credit 
by the Cannery and Food Process Workers Uimon 
of Modesto for those months which vou had paid 
dues into Local 22382? A. Correct. 

Q. Did Jennie Quistini, did she ever succeed 
Mr. Tomson as Secretary of the Cannery and Food 


Process Workers Union? A. She did. 
@. Was she the last Secretary they had as far 
as you know ? A. She was. 


Mr. Tillman: No other questions. 

Trial Examiner Lindner: Ma. Acee? 

Mr. Agee: I have nothing further. 

Trial Examimer Lindner: Mr. Tobriner? 

Mr. Tobriner: No further questions. 

Trial Examiner Lindner: Do vou have any ques- 
tions, Mir. Horie? 

My. Horie: No questions. [75] 

@. (By Trial Exaininer Lindner): MM. Cedar, 
were all four meetings that vou testified about which 
were held on the property of the plant, were they 
during the regulary working hours of the day? 


ses, sir. 

Q. Were they during vour lunch period? 

A. No. 

Q. Were vou paid for attending those meetings? 

Aen ECS ee, 

». You didn't lose any salary for having at- 
tended those mectines ? A. No, sir. 


Q. I would like to clear up the record on what 
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vou testified to about a mass transfer from Local 
22382 to the Cannery and Food Process Workers 
Union of Modesto Area. Was there a mecting held 
of the employees of the Capolino Packing Corpora- 
tion at which time they signified that they were 
going to transfer from 22382 to the Cannery and 
Food Process Workers Union of Modesto ? 

A. Not to my knowledge. 

Q. In other words, so far as you know vou were 
a member of Local 22382 at the time vou becaine 
emploved by the company ? A. Yes. 

Q. Until June, 1945, when you received the card 
in evidence [76] as Teamsters’ Exhibit 1, at which 
time vou became aware that there was a mass irans- 
fer from 22382 to the Cannery and Food Process 
Workers of Modesto, is that correct? 

A. I don’t know if I was ever notified directly, 
but IT came up to the office and they took my book 
and they said ‘*We will have to give you a new 
book.”’ 

Q. The office that vou went up to, was that an 
office of Local 22382? 

A. No, that was an office of the Cannery Work- 
ers Union which that book represents. 

Q. I know that, but when you went up to the 
office in or about June, 1945, did vou go up to the 
office of Local 22382? A. No. 

Q. Did you go up to the office of the Cannery 
and Food Process Workers Union of Modesto? 

EN. NCGS 
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Q. How did you know to go up there? Were 
vou a member of that union? 

A. During that time I had handed in my com- 
plaint about being discharged and I contacted our 
steward in Turlock and he said our new office was 
now the same addivess as that address that was on 
there. 

Q. Mr. Witness, I think that vou are probably 
a little confused about the dates. You were dis- 
eharged on June 22, 1945? iN Cees 

Q. According to the dues book and according to 
vonr testimony you started paying dues to the Can- 
nery and Food Process Workers Union of Modesto 
about June 2, 19452 A ee cs, 

Q. So that vou could not very well have given 
them a complaint about your discharge at the time 
you paid the dues? 

Mr. Tillman: Myr. Examiner, if I might inter- 
rupt, I think it is 7/2/45 which would be July. 

Trial Examiner Lindner: If I] am mistaken I 
would like to correct it. 

That is correct, Teamsters’ Exhibit No. 1, Miss 
Reporter, indicates that in writing, dues were paid 
7/2/45. 

Q. (Bv Trial Examiner Lindner): Was it at 
that time, Mr. Cedar, that vou gave this Cannery 
and Food Process Workers Union of Modesto Area 
vour complaint about having heen discharged ? 

A. No, my complaint was handed about a few 
davs after, and at that time to my knowledge it was 
stil] 22382 with vour office. I landed it in to our 
President. 
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Q. How many men were emploved in the boiler 
room with vou, Mr. Cedar? 

A. At that time there was one regular man and 
then we had two other men helping out, so we were 
four, altogether. But at that time I was discharged, 
there were only two of us [78] in there. 

Q. Only two at the time vou were discharged ? 

A. Yes, 

Q. Did vou see or did vou hear either Mr. Ning, 
Mr. Brown or Mr. Torreano solicit the other em- 
ployee of the boiler room to join the Teamsters ? 

A. No, I didn’t see it personally because when 
the meeting was over I rushed out of the warehouse. 

@. Did they come down to the boiler room and 
ask you to join the Teamsters? 

A. No, My. Torreano contacted me in what we 
eall the ‘‘ Black Shop.”’ 

Q. Blacksmith shop? 

A. Yes, what we called the ‘‘Black Shop” or 
machine shop, and Mr. King contacted me in the 
warehouse. 

Q. Did you see them at any time contact anv 
of the other employees? 

A. Yes, at the first meeting that the Teamsters 
had they interviewed, I guess evervbody. But lke 
I said before, I didn’t linger very long in the ware- 
house. [ walked out. 

Q. Did you hear what thev said? 

Ew No. sit 

Yrial Examiner Lindner: [I have no further 
questions. 
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Recivoss-Examiation 
By Mr. Tobriner: 
Q. Mr. Cedar, where did vou pay these [79] dues 
for, let us sav, March of 1945? How did vou pay 


them ? A. Shop steward. 
Q@. And April? A. Shop steward. 
Q. May? A. Shop steward. 


Q. June? 

A. Paid that in the office of that particular 
union there. 

Q. In June was that during the month of June? 

A. That the dues were paid? 

@, — Yes. 

A. JT am not sure of the date or the month, but 
it must have been the latter part of June. 

Q. You went there in the latter part of June 
hefore vou were discharged ? A. After. 

Q. After vou were discharged ? A. Yes. 

Q. You went to which union? There were two 
unions, were there not, 22882 and this Cannery and 
Food Process Workers Union. You knew that, 
didn’t vou? A. Yes. 

Q. Which one did vou go to? 

A. Cannerv and Food Process Workers Union 
and paid those first dues which von see marked in 
that book. [S80] 

QO. You paid there? 

A. Yes, and he took my old book, and lke I 
said, stamped the dues I paid fer the previous 
months, stamped it in and then wrote in. 
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@. Previous to that time hadn’t there been meet- 
ings of this Cannery and Food Process Workers 
Union? A. Yes, but I hadn’t attended. 

Q. You had not? 

A. No, because we were supposed to have our 
meetings in Merced and I think they had two meet- 
ings as far as I recollect and [ attended one of them. 


Q. You did attend one meeting? ‘A. Yes: 
Q. Of the Cannery and Food Process Workers 
Union? A. Yes, but that was before June. 


Q. Before June? 

A. Oh, ves, I think it was probably the month 
of April or so. 

Q. Did you have any card or anything to show 
that you were a member of the union besides this? 

A. No, sir. 

Q. Did you have any other document or other 
kind of evidence as to which union vou belonged to? 

A. No, sir. 

Q. Did vou tell Mr. Tomson or Miss Quistini 
that you considered yourself a member of Canney 
and Food Process Workers [81] Union or of their 
union prior to June? A. No. 

Q. You did not? 

A. ‘There is no answer to that. They never asked 
me about it. 

Q. These discussions that vou had at the plant 
to say whether you were a member of Cannery and 
Food Process Workers Union or 22382 

A. The discussion went no farther than that I 
refused or they refused to sign with the Teamsters. 
That is as far as the discussion went. 
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Q. You didn’t attend the meetings of 22382 then, 
did you? A. When? 

Q. During this time, May, June, July, or even 
before that, March, April, May, June? 

A. J was at one or two meetings. 

Q. Not all of the meetings? A, No, sie 

Q. So vou don’t know what went on at the meet- 
ings, of course, that vou were not at? A. No. 

Mr. Tobriner: Thank you. 

Mr. Tillman: The record is still not clear as to 
whether or not this Cannery and Food Process 
Workers Union was in existence prior to the wit- 
ness’ discharge. I would like a [82] statement from 
the parties that we have a charge in the record, and 
if the parties won't stipulate this charge was filed 
by this particular union May 19, 1945, I will offer 
the charge in evidence. 

Mr. Tobriner: Our position is that you served 
us with certain papers, and so that the record will 
he perfectly clear, the only charge I have ever seen 
is the third amended charge. If there are prior 
charges signed by other parties with different mate- 
vial in them, I would now object to anv such change 
1) (hisecase: 

Mr. Tillman: Perhaps vou misunderstand my 
position. The complaint in this proceeding is based 
upon the third amended charge filed by the FTA- 
ClO that vou have a copy of. I don’t offer this im 
any way changing the pleadings, but merely to show 
that the Cannery and ood Process Workers Union 
of Modesto Area was in existence in Mav of 1945 
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to the extent that thev were able to file charges with 
the Board. 

Mr. Tobriner: Ihave absolutely no way of know- 
ing if that is the fact; and secondly, if it is the fact, 
I don’t see its materiality. We are here in answer to 
a third amended charge filed by the FTA-CIO by 
its attorney which narrates certain information. It 
is obvious, our position is, from what has been dis- 
closed by this witness on the ground alone of what 
has been addueed, that this charge [83] would not 
stand up. This witness is not a member of FTA- 
CIO. The only organization of which he is a mem- 
ber he has already testified. 

Trial Examiner Lindner: Just a minute, there 
has been no testimony whatsoever, so far as I can 
recall, that this witness either testified that he was 
or was not a member of the FTA-CIO. 

Mr. Tobriner: Well, I will ask him just to make 
sure. I understood he said FTA-CIO isn’t active 
at this time. 

Q. (By Mr. Tobriner): You have never been 
a member of the FTA-CIO? 

A. I have, from the time 


Mr. Tobriner: I will rephrase the question. 

Mr. Tillman: I submit he was answering the 
question. 

Q. (By Myr. Tobriner): Were you a member of 
the Food, Tobacco and Agricultural and Alhed 
Workers Union of America, CIO in the month of 
January, 1945? 

A. January, 1945? 
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Q. January, 19-45. A. I was not. 

Q. February, 1945? A. I was not. 

Q. March, 1945? A. I was not. 

Q. April, 1945? A. I was not. 

Q. May, 1945? A. I was not. 

Q. June, 1945? 

A. June, I became a member of that—— 

Q. Cannery and Food Process Workers? 

A. That’s right. 

Q. July, 1945, of the Food, Tobacco and Agri- 
eultural Workers ? A. No. 

Q. August, 1945? A. Which is the last? 


Q. That is the last. 

A. In September I became a member of FTA. 

Q. In September, FTA. It was not at any time 
when these alleged actions of management in dis- 
charging you in June, July or August occurred— 
J mean June—strike that. 

You were not a member of FTA-CIO in the 
month of June, 1945 when you, claim you were 
discharged ? DN Osi 

Mr. Tillman: I am still under the tmmpression 
that you misunderstood my statement of this other 
charge. If there is some question in vour mind, as 
there seems to be from the questions vou have been 
directing to the witness, I merely want to establish 
that the Cannery and Food Process Workers Union 
was in existence before the date which Mr. [85] 
Cedar first paid dues in that little booklet, Exhibit 
No. 1. If you are going to argue from that booklet 
that the organization didn’t come into existence 
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until after his discharge, then I will ask for vour 
statement as to this charge I am going to offer. 

Trial Examimer Lindner: Is that your position, 
Mr. Tobriner ? 

Mr. Tobriner: I didn’t follow Mi. Tillman. 

‘rial Examiner Lindner: Is it vour position 
the Cannery and Food Process Workers Union of 
Modesto Area was not in being until after the dis- 
charge of this witness, or was it an organization so 
far as vou know, a labor organization prior to that 
time ? 

Mr. Tobriner: Frankly, I am not sure what 
Cannery and Food Process Workers Union was in 
June, 1945. I don’t know their status. I know there 
Was a group of people who talked about the Cannery 
and Food Process Workers Umon. Whether it was 
this organization affiliated with SIU, I don’t know. 

Trial Examiner Lindner: Are vou taking the 
negative position that it was not an organization at 
that time, a Jabor organization ? 

My. Tobriner: I am taking this position surely: 
First that it is not an organization now. 

Trial Examiner Lindner: You mean as of the 
date of this hearing? [86] 

Mr. Tobriner: Yes. As to the charge Mr. Till- 
man is talking about. I have never even seen it. | 
have no idea when it was filed. 

Mr. Tillman: I offered to show it to you, and 
if vou will stipulate on the date it was signed by 
Mr. Tomson who prepared it, it has his signa- 


ture 
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Trial Examiner Lindner: We will take a short 
recess at this time. 
(Whereupon a short recess was taken.) 


Trial Examiner Lindner: ‘The hearing is in ses- 
sion. 

Mr. Agee: I am willing to stipulate that on or 
about May 19, 1945, there was filed with the Board 
a charge by an organization, or entity stvling them- 
selves as ‘‘Cannery and Food Process Workers 
Union of Modesto Area’? and purporting to be 
signed by R. M. Tomson, Secretary-Treasurer, and 
with the further stipulation that this charge just 
referred to has nothing to do with the charge now 
being heard before the Board. 

Mr. Tobriner: I will stipulate to that with the 
further stipulation that this charge was dropped. 
That 1s correct, is it not? 

Mr. Tillman: Yes, it is not the basis of this pro- 
ceeding. 

Trial Examiner Lindner: It is not the basis of 
this proceeding, Mr. Tobriner ? 

Mr. Tobriner: No complaint was issued on this 
charge? 

Mr. Tillman: No complaint. 

Trial Examiner Lindner: In other words, the 
stipulation we now have on the record goes to the 
issue of whether or not the Cannery and Food Proc- 
ess Workers Union of Modesto Area was an organ- 
ization in May, 1945, is that correct, gentlemen ? 

Mr. Agee: That ts my understandine. 


Scientific Nutrition Cor poration 171 


(Testimony of Gus Cedar.) 

Trial Examiner Lindner: Is that so stipulated ? 

ii Millman: Yes. 

Trial Examiner Lindner: Are there any further 
questions of this witness? 

Mr. Agee: No. 

Trial Examiner Lindner: You are excused, Mr. 
Witness. Thank you. 


(Witness excused. ) 


Trial Examiner Lindner: We will reeess for 
lunch at this time until 2 o’clock. 


(Thereupon, at 12:35 o’clock p.m., a recess 
was taken until 2 o’clock p.m.) 


After Reeess 


(Whereupon the hearing was resumed, pur- 
suant to the recess, at 2 o’clock p.m.) 


Trial Examiner Lindner: The hearing is in ses- 
sion. Proceed, Mr. Tillman. 


Mr. Tillman: I will read into the record a pro- 
posed stipulation: 


‘In the matter of Bereut-Richards Packing 
Company et al, Cases Nos. 20-R-1414 et al, the 
Board directed elections among certain can- 
neries including the Atwater, California plant 
of the Respondent. 

‘On October 16, 1945 the election directed 
at the Atwater plant was conducted. Three 
unions appeared as choices on the hallot in that 
election; namelv, Cannery and Food Process 
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Workers Union of Modesto Area, affiliated with 
Cannery and Food Process Workers Council 
of the Pacific Coast; California State Council 
of Cannery Unions, American Federation of 
Labor; and Food, Tobacco, Agricultural and Al- 
lied Workers Union of America, CTO.”’ 


is that agreeable? 

Mr. Agee: I will so stipulate. 

Mr. Tobriner: So stipulated. 

Mr. Agee: May Tf add at this time so we don’t 
have to go back and proffer it, we would like to read 
into the record that in the election held which has 
just been referred to, that the California State 
Council of Cannery Unions, AFL, received 35 votes; 
the FTA-CIO, 22 votes, and the Cannery and Food 
Process Workers of Modesto Area, none; and that 
there were no challenged ballots, no void ballots, 
and further, in reference, you will refer to the Sup- 
plemental Decision of the Board? 

Mr. Tilhnan: I refer only to the original deei- 
SIO. 

My. Agee: If had better hold) back this other. 
Unless vou object, I would Hike to read a part of 
the Supplemental Decision of the Board in that 
same case dated Pebruary 15, 1946. 

Trial Examiner Lindner: 1 will take judicial 
notice of the Board’s decision in that case. 

Mrwieee: Very well, 1 didnt know that, 

Mr. Tillman: I was wondering during the lineh 
honr whether we should indicate the case number 
of this charge which was filed to which we have a 
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stipulation which is not the hasis for this proceed- 
imewit Has a difterent case huniber. 

Mr. Agee: I don’t see any purpose in that. 

Mr. Tillman: All right. 

T have nothing further at this time. The Board 
will rest. 

Mr. Agee: Will you take the stand, Mr. Mc- 
Isaac? 


EDWARD EUGENE McISAAC 


a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified 
as follows: 


Direct Examination 


By Mr. Agee: 

Q. Will you state vour full name please? 

A. Edward Eugen MeIsaac. [90] 

@. By whom are vou employed? 

A. JI am emploved by the Scientifie Nutrition 
Corporation at Atwater, California. 

@. Under what name is that company doing 
business at Atwater? 

A. Capolino Packing Corporation. 

@. What is your position with the company ? 

A. I am Plant Superintendent. 

Q. Mr. MeclIsaaec, prior to May 18, 1945, with 
what union did the company deal in regard to the 
labor relations between itself and its emplovees? 

A. Cannery Workers Union 22382 affiliated with 
the American Federation of Labor. 
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Q. Prior to May 18, 1945, was it a condition of 
employment that every emplovee be a member of 
that union and maintain good standing in that 
union ? 

Mr. Tillman: I object to that question on the 
ground that the contract would be the best evi- 
denee. 

Mr. Agee: He knows what it was. 

Trial Examiner Lindner: Do vou have a con- 
tract ? 

Mr. Agee: There was ho contract in writing, 
was there? 

The Witness: We only had the Master Con- 
CER e 

Q. (By Mr. Agee): You mean the so-called 
‘“Green Book Contract’? which is the collective bar- 
gaining agreement of the California Processors and 
Growers, Ine., is that right? [91] 

eee hats rreht. 

Q. Is the company by whom vou are employed 
a member of that organization? 

A. We are not. 

Q. Will you answer the question ? 

Trial Examiner Lindner: I will overrule the 
objection. You may answer. 

A. The employees coming under that contract 
were required to maintain good standing in the 
Cannery Workers Union. 

ey Wir. ieee): Pier to Whey 18, 80s, 
were all of the employees of the company members 
in good standing so far as vou know with 22382? 


Scientific Nutrition Corporation 175 


(Testimony of Edward Eugene MclIsaac. ) 

A. Those members that come under the con- 
tract, they were. I might explain there are certain 
members, supervisors and so forth that were not 
required to belong to the union. All others were 
required to belong to the union. 

@. Let me amend my question. 

Prior to May 18, 1945, were all of the employees 
of the company who were eligible to membership 
in the union members in good standing of 22382? 

A. To the best of my knowledge they were. 

Mr. Agee: Counsel, we are having brought here 
and it will be here in a few minutes, and if we 
don’t produce it you can move to strike it out, what 
pertains to a letter from the Teamsters directed to 
the company advising them in [92] substance that 
they had been designated as the body to have juris- 
diction. Mr. White is waiting for it to be brought in. 

Mr. Tullman: I have a copy of that letter. 

Mi. Agee: Could we see a copy of that? 


(The document was handed to counsel. ) 


Q. (By Mr. Agee): Would you take a look at 
this letter and read it over carefully and tell me 
then whether in your opinion that is a capy of the 
letter which the company received on or about 
May 8, 1945? 

Trial Examiner Lindner: Are you going to get 
the original of the letter? 

Mr. Agee: Yes, that is coming now. He didn’t 
bring it in this morning. 
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Trial Examiner Lindner: Is it your intention 
to introduce it in evidence? 
Mir Agee: “Ves. 
Trial Examiner Lindner: Will vou mark this 
as an exhibit for identification ? 
Mr. Agee: J ask that it be marked for identifi- 
cation as Respondent’s 1. 
(Thereupon the document above referred to 
was marked Respondent's Exhibit No. 1 for 
identification. ) 


Q@. (By Mr. Agee): Does that appear to vou 
to be a correct copy of the original letter received 
by your company? 

A. (Examining document): It does. [93] 

Mr. Agee: Counsel, may we agree in substance 
that that letter purports to advise the company of 
the action of the Executive Council of the American 
Federation of Labor? [94] 

Trial Examiner Lindner: The letter will speak 
for itself. 

Mr. Agec: [ think that is more or less pre- 
liminary. 

@. (By My. Agee): Was that letter the first 
written notice of any kind that the company ha: 
received so far as vou know, concerning the elaim 
of the Teamsters that they now had jurisdiction 
ever the workers employed im vour plant? 

A. ‘Yo my knowledge, it was. 

Oa ime that time, that 1s, 1) itil etiie 
receipt of that letter had there ever been any claim 
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communicated to the company by any union other 
than 22382 that it represented the workers as the 
bargaining agent? A. No, there hadn’t. 

Q. You were here this morning when Mr. Cedar 
testified, were you not? A, 1 wast 

Q. You heard his testimony? 

Eee ldicd: 

@. Referring to a meeting of the employees at 
Which Mr. Capolino spoke to them which Mr. Cedar 
identified as taking place the latter part of April 
or the first of May, 1945, can you specify the date 
of that meeting more exactly than that? 

A. That took place on a Monday morning. I 
believe it was the second Monday in May. [95] 

Q. Was that before or after the receipt of a 
letter which was marked for identification as Re- 
spondent’s 1? 

A. It was after receipt of this letter. I believe 
it was the following Monday after receipt of this 
letter. 

Q. Were you present at that session? 

Eee ok was, 

Q@. Was there anybody there representing mana- 
gement other than vourself and Mr. Capolino? 

A. here was present there my assistant, Mr. 
Stewart, Warehouseman Mr. Spafford, and Mr. 
White. 

@. Where in the plant did that meeting take 
place? 

A. It took place in our warehouse, near the 
warchouse office. 
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@. At the time that that meeting took place 
was the plant engaged in processing any food? 

A. We were not. 

Q. Then at that time were there any employees 
on the premises of the plant other than regular 
employees? 

A. Only regular employees. 

Q. Did all of the regular employees attend this 
meeting ? A. They did. 

@. How many employees were employed by the 
plant at that time? 

A. I believe there were twenty-six. 

Q. Among those twenty-six employees was My. 
Cedar? A. He was one of them. [96] 

Q. Do you recall whether he was there on that 
oceasion or not? 

A. He was present at that meeting. 

Q. Will you state the substance of what was 
said, reciting by whom it was said and any replies 
made by anyone else? 

A. The talking was done entirely by Mr. Capo- 
lino who was Manager of the plant. He gave the 
substance of this letter that is referred to as Re- 
spondent’s Exhibit 1 and asked the employees to 
get together and decide what union they would like 
to affiliate with, that he was afraid this was going 
to lead to a lot of trouble and possibly shut the 
plant down; that all he was primarily interested 
in was to keep the plant running, that he did not 
eare who they affilated with or jomed; if they 
jomed up with the devil it would be all right with 
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him. All he wanted was peace amongst his em- 
ployees and to operate the plant. 

Q. Did he at the time he made the statements 
have the original letter of May 8, 1945 in his hand 
or any other piece of paper? 

A. He had this letter in his hand. He didn’t 
read it word for word, he merely referred to it. 

Q. Did any of the employees make any reply or 
any statements in reply? 

A. There was discussion by several employees. 
I just don’t reeall, but the general attitude was 
they wanted a little time [97] to think it over. That 
was, 1t wasn’t the purpose of that meeting to tell 
them what they were going to join. The purpose 
was to tell them about the trouble for them to look 
into it and decide what they wanted to join. 

@. Had the relations between the company and 
the union 22382 up to that time been entirely 
harmonious ? 

A. As near as possible for management and 
unions to get together, yes. We had our little 
differences which I think you will always find 
between management and unions. 

Q. Were there any subsequent gatherings or 
meetings of the employees there at the plant when 
vou were either present or in a position where vou 
could hear what was going on? 

A. You said ‘‘subsequent’’? 

Q@. Yes. 

A. On this same Monday we had just called our 
employees together and talked to them when re- 
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presentatives of the Teamsters Union, Mar. Tor- 
reano, Mr. King, Mr. Brown and two others whose 
names [ don't reeall, [ never saw them after that, 
ealled at the plant in regards to this letter. 

Q. Do you know whether they were requested 
to come there by anyone? 

A. They were not requested. 

Mr. Agee: Has anyone got a 1945 calendar so 
we can fix the date of this Monday? 

Trial Examiner Lindner: Do vou have a calen- 
dar? [98] 

The Witness: I have 46. The second Monday 
would fall on the 13th, so in “45 it wonld have to 
fall on the 12th, wouldn't it? 

Q. (By My. Agee): What am I getting at is 
this: How long after the company received that 
letter of May 8th, 1945, did Mx. Capolino communi- 
eate its contents to the workers? 

A. This letter was received in the mail on 
Saturday prior to this Monday. The plant was not 
operating, the men were not in the plant at that 
time, so we had noe opportunity to communicate 
the contents of this letter until Monday. 

Q. So far as you know did anvone in the eom- 
pany have any prior warning or notice that these 
four men from the Teamsters were going to show 
ti there et the plant that Monday-® 

A. None whatsoever. 

Q. You say however, that they did actually 
show up about two hours after Mr. Capolino had 
this discussion ? 
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A. I would say approximately two hours after. 

Trial Examiner Lindner: What time would that 
be? 

The Witness: We had the men together about 
8:30 in the morning. They went to work at 8 and 
we got them together. I would sav around 10 or 
10:30 in the morning. 

Om (by Mir. Agee): Just tell us fron your 
own knowledge what happened when these eam- 
sters arrived. 

A. Well. they presented themselves to the main 
office and were escorted into Mar. Capolino’s offtee. 
He sent word out [99] in the plant for me to come 
up there. At that time they wanted to know what 
we intended to do about this. We informed them 
that until our workers in the plant so designated 
that they wanted the Teamsters to represent thein, 
that we weren't gomg to do anything, that it was 
entirely up to our workers whom they wanted to 
choose. 

They then asked if it would be all right if they 
could talk to our employees, and we told them it 
wotld be all right with us. 

Q. Did they then leave the office? 

A. No, I went out to the plant and passed the 
word amongst the workers for them to meet back 
in the warehouse, at wlich time I informed them 
that there yrere repwésentatives of the ieznisters 
Union who would like to talk to them, but 1 was 
entirely up to them whether they wanted to listen 
to it. Whatever they wanted to do was entirely 
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up to them. They could feel free to stay and listen 
to it or go on back to their work. It wasn’t neces- 
sary for them to take any action, do anything, 
merely listen. 

Q. Did vou see or observe the employees gather 
in a group? A. I did. 

Q. Where in the plant did they gather? 

A. In the warehouse at the same place we had 
the other meeting. 

Q. Were the Teamsters present? [100] 

A. The five members of the Teamsters Union 
were present. 

Q. Were vou there? 

A. J stood in the background. 

@. Did von participate in any wav in the dis- 
cussion ? 

A. Only at one oceasion when T was asked. I 
was asked by the workers, the question came up 
whether we had a contract with Local 22382, and I 
told them that I wasn't in any position to answer 
that, that I had never seen a signed contract. 

Q. Were yon in a position where vou could hear 
evervthing that went on during this diseussion ? 

A. Well, after a few remarks by Myr. King and 
Mr. Torreano had gtven the general principles of 
this, the meeting more or less broke np into little 
groups, various workers talking to various members 
of the Teamsters Union, and with that T left. I 
didn’t stay to overhear any of that. 

Q. Before yon left and while von were there 
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in a position where you could hear, can you state 
the substance of what was said by King and Tor- 
reano and these other representatives of Teamsters, 
and what was said by the workers? 

A. Mr. King introduced himself. The reason 
for that is he was known because he had been a 
business agent for the Cannery Workers Union 
22382, and he told the workers that he was now 
working for the Teamsters Union and gave his 
reasons for going over to that, and stated why he 
thought the workers should affiliate with the Team- 
sters Union, the benefits they [101] would gain 
by it. 

Mr. Torreano practically spoke along the same 
lines. I don’t know the exact wording, I didn't 
pay too much attention to it. 

Q. Coming to the next meeting that Mr. Cedar 
referred to, do you recall Mr. Melsaac, being in the 
Cooking Department of the company? 

A. After we had signed the contract with the 
Teamsters I called the employees together to 
notify them that a majority of our workers had 
signed applications for membership in the 
Teamsters Union and that we had signed a contract 
with them and that from now on that we would 
operate under the Teamsters contract. 

Trial Examiner Lindner: Can you fix the date 
of that? 

Q. (By Mr. Agee): Can you tell us about when 
that took place? 

A. I believe that was around May 18. I don’t 
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recall the exact date that contract was signed. It 
was the same date it was signed. 

Q. Was it before or after the contract was 
signed ? 

It was ater the cohtract was signed. 

@. What evidence if any was presented to you 
by the Teamsters to substantiate their statement 
that they represented a majority of the workers 
in the plant? 

A. They presented the signed applications. [102] 

(). Did they do that on one oceasion or more 
than one occasion? 

A. On the day of the first meeting which was 
the second Monday in May, they presented signed 
applications for 13 of the members which was 
exactly one half of the membership. At that time 
they wanted a contract signed and we refused, 
saving that they would have to show us a clear 
majority before we would talk to them. So they 
went away and came back in about either two or 
three days later and presented, [ believe it was 
either three or four more signed applications of 
employees of our plant whieli gave them a clear 
majority. 

Q. When they came back the second time with 
these additional three or four signed applications 
did vou accept that as final from them or did you 
deiand anything else in writing fron: them? 

-. We demanded a letter in writing stating that 


fact. 
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Q. I show you a letter dated May 17, 19-5, and 
ask vou if pursuant to your demand that is the 
letter you got from the Teamsters Union? 

A. (Hxamining document): This is the letter 
that was addressed to Mr. Capolino. 

Mr. Agee: We offer this as Respondent’s No. 2 
in evidence. 

(Thereupon the document above referred to 
was marked Respondent’s Exhibit No. 2 for 
identification.) [103] 


Prial Examiner Lindner: You didn’t offer 1 im 
evidence. It is stull marked for identifieation. 

Mr. Agee: We are still hoping to get the 
original. If no objection is made on the ground 
that it is not the original, I will offer it in evi- 
denee: 

Mr. Tobriner: No objection. 

My. Tillman: I have no objection subject vet 
to looking at the original. 

Mr. Agee: I ain sure Mr. White will bring it 
before the hearing is over. 

Trial iixaminer Lindner: Under those condi- 
tions we will receive Respondent’s Exhibit 1 in 
evidence. 

(The document heretofore marked Respond- 
ent’s Exhibit No. 1 for identification was 
received in evidence. ) 
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RESPONDENTS HAHIBIE Nic. 1 
fl.etterhead]: Teamsters, Chauffeurs, Warehouse- 
men and Helpers Union No, 386 


Mav 8, 1945 


Scientific Nutrition Corporation 
Atwater, California 


Attention Mr. Joseph Capolini 
Gentlemen : 


The following is the action of the Executive 
Council of the American Federation of Labor in 
a meeting held in Washington, D. C., on Mav 3rd, 
1945. 


“The following is the award of the Executive 
Council—it is the sense of this Council meeting 
that the interests of the American Federation of 
Labor would be protected and preserved in the 
Gammine industry im California, Washington, and 
Oregon by the transfer of the federal Jabor unions 
in that field to the Teamsters International Union 
and that the officers of the Federation be directed 
to eooperate with the Teamsters International 
Union in bringing about this result, and that the 
A. FL of LL. cooperate in helping to organize the 
unorganized in this field.” 


By the above action the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and 
Helpers Uinon of America inherit the agreement 
now in effect between vour company and_ the 
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American Federation of Labor and the Local Can- 
nery Workers Union. 

The International Brotherhood of ‘Teamsters 
wish to advise you that we expect your company 
to immediately recognize only the Teamsters Inter- 
national Union as the representatives of your 
employees and in return the Teamsters Interna- 


tional Union will live up to the agreement now in 
effect to the letter. 


Would appreciate an answer by return mail, your 
position in this matter. 


Yours truly, 


/s/ H. L. WOXBERG, 
Interation representative. 
HLWe¢g 
Sp. Del. 
Reg. 


Trial Examiner Lindner: You are now offering 
Respondent’s Exhibit 2 in evidence? 

{s there any objection ? 

Mr. Tobriner: No objection. 

Mr. Tillman: No objection. 

Trial Examiner Lindner: There being no objec- 
tion, Respondent's Exhibit 2 will be received in 
evidence. 

(The document heretofore marked Respond- 
ent’s Exhibit No. 2 for identification was 
received in evidence. ) 
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RESPONDENT'S EXHIBIT No. 2 
flLetterhead]: Teamsters, Chauffeurs, Warehouse- 

men and Helpers Union No. 586 
May 17, 1985 
Scientific Nutrition Corporation 
Atwater, California 


Attention: Mr. Joseph Capolino 
Hear Sir: 


This is to advise vou that as of this date the 
Teamsters Cannery Workers Union of Modesto, 
affliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers 
Union of America, holds within its membership the 
majority of the employees of your company. 

By virtue of this membership, we are hereby re- 
questing that vou immediately sign the enclosed 
recognition agreement. We also request that vou 
tumediately advise all new emplovees who are now 
employed or may hereafter be emploved, that they 
must become and remain inembers of the Team- 
siers Cannery Workers Union. 

For the purpose of avoiding any confusion, we 
request that von honor and recognize the check-off 
system) i your company covering Tnitiation Fees, 
Dues and Assessments upon receipt of signed au- 
thorization by the emplovees. 

Yours truly, 
7a) Sle. TO SIT: GC. 
Tnternational Representative. 


FILM :g 
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Q. (By Mr. Agee): Following the receipt of 
the letter of [104] May 17, 1945 in evidence as 
Respondent’s No. 2, did the company enter into 
a signed contract with the Teamsters? 

A. Thev did. 

GQ. Thand vou this document and ask you if that 
is the Agreement you have just referred to? 

Pee oxaminineg «doenmiconj: Ii is, 

Mr. Agee: Counsel, that is the original, an exact 
copy of which is attached to my answer, and I 
picked these things up late last night and had no 
extra copies. I had six of them made. 

Mav we stipulate that it either be read into the 
record ov that the attached copv which is attached 
to our Answer will be used for all purposes as 
though the original were here? 

Mr. Tillman: Yes, that is agreeable. 

Mr. Agee: We will leave the original there for 
vour mspection. 

Trial Examiner Lindner: The copy of the con- 
tract which is attached to your Answer was the 
eontract signed by the Respondent with the Team- 
sters Union on May 18, 1945, is that eorrect? 

Mr. Agee: That is correct. 

Q. (By Mr. Agee): In that Agreement where 
the contract refers to the Master Agreenient be- 
tween the California Processors and Growers, inc., 
and the American Federation of Labor and {105} 
the California State Council of Cannery Unies, 
did you have reference to the so-called ‘*Green 
Bock Contract” that has previously been mentioned 
here? A. Yes. 


190 National Labor Relations Board vs. 


(Testimony of Edward Eugene MclIsaac.) 

Q. You are famihar generally with Section 3 
of that Master Agreement in regard to the condi- 
tions under which employees are to be employed 
and retained in the employment of the company? 

oe Lent 

Q. I hand vou a letter dated June 22, 1945, and 
ask you if the company received that letter on or 
about the date it bears? 

A. (Examining document): I did. 

Q. Between the signing of this contract, May 18, 
1945, and the receipt of that letter dated June 22, 
1945, did the company operate in accordance with 
the terms and provisions of the Agreement of May 
18, 1945? Ao ne dick 

Q. Did the company during that time and up 
until the receipt of this letter of June 22, 1945, 
receive any request or demand from the Teamsters 
Union in regard to the failure of any of the em- 
ployees to join up as a member of the Teamsters 
Union? 

A. We received no request, only verbal warnings 
they would have to join or leave our employ. [106] 

Q. What was the name of the man connected 
with the Teamsters Union that communicated to 
that effect with the company ? 

A. Well, it as both Mr. King and Mr. Torreano. 

Q. On that date at least, or at this time so far 
as yon know, they were then affiliated and acting 
for the Teamsters Union, were they? 

A. Thev were. 
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Mr. Agee: I would like to offer that letter in 
evidence as Respondent’s Exhibit 3. 
(Thereupon the document above referred to 
was marked Respondent’s Exhibit No. 3 for 
identification. ) 


Trial Examiner Lindner: Any objection? 

Mr. Tillman: No objection. 

Trial Examiner Lindner: There being no ob- 
jection Respondent’s Exhibit 3 is received in evi- 
dence. 

(The document heretofore marked Respond- 
ent’s Exhibit No. 3 for identification was re- 
ceived in evidence. ) 


RESPONDENT’S EXHIBIT No. 3 
| Letterhead Cannery Warehousemen, Food Process- 
ors, Drivers & Helpers Local 748] 
June 22, 1945 

Scientific Nutrition Corporation 
Atwater, California 
Attention: Mr. MeIsaae 
Dear Sir: 

In accordance with the terms of the agreement 
between yvour company and Loeal 748 this letter 


will serve as a notice to your company to terminate 
the employment of Gus Sedar. 


This man has refused to become a member of this 
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won and under the terms of our contract he is 
subject to dismissal. We have given Gus Sedar 
(30) days in which to make up his mind about 
joining this Local, which is (20) days more than 
the time stipulated in the contract. Therefore, we 
ask his immediate dismissal upon receipt of this 
letter. 

Very truly vours, 


[Seal] js/ OH. G, TORREANO, 
Representative. 
BCBG, 


Q. (By Mr. Agec): Following the receipt of 
this demand contained in the letter of June 22, 
1945, and pursuant to the terms and provisions of 
the Agreement of May 18, 1945, did vour company 
through you discharge Mir. Cedar? 

A. We did. 

Q. What individual in your company communi- 
cated that to him? [107] 

A. T communicated it to him. 

@. Did vou have any reason for discharging 
Mr. Cedar other than the fact that vou had received 
this demand contained in the letter of June 22, 
1945? A. No other reason. 

Q.  Before—withdraw that. Do vou reeall an 
occasion when vou and Mir. Cedar had a discussion 
in vour office? eel ean. 

Q. Did that diseussion—withdraw that. Was 
that a discussion that was referred to by My. Cedar 
in his testimony this morning ? A, lies 
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Q. Having that in mind, did that discussion 
take place before or after May 18, 1945? 

A. It took place after the signing of the con- 
tract, yes, about two weeks after. 

Q. So that would place it about the latter part 
of May or the first or second day of June, is that 


correct ? A. That is right. 
Q@. Was anyone present in your office other than 
vou and Mr. Cedar? A. There was no one. 


@. Can you recall the circumstances under 
which you and he happened to be there together ? 

A. TJ don’t recall just what brought him there, 
but while he came in I believe it was something 
pertaining to the boiler room—while he was there 
I asked him whether he had made up his mind 
whether he was going to join the Teamsters or not, 
and he said he hadn’t. 

I said, ‘‘Theyv are getting pretty tough with me. 
They are making demands that I let you go.’’ I 
said, “‘I don’t want to lose a good boilerman. I 
hoped you would make up vour mind one way or 
the other. You are causing me to have to let you 
COs 

Q. At that time that you had that conversation 
with him had vou already received verbal demands 
regarding various employees from either Mr. 'Tor- 
reano or Mr. King? A. Thad. 

Q. Following the contract of May 18, 1945, did 
the company deduct the dues from the pay of the 
employees and deliver those deductions to the Team- 
sters Union? 
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A. 1 went to work on January Ist, 1945, and 
during that time I beheve that all the dues were 
collected by the shop steward. 

Q. Up until what time? 

A. They were not deducted. 

Q. Up until what time? 

A. Up until the signing of this contract. 

@. That was paid then to what union up until 
the signing [109] of the contract? 

A. It was collected for the Cannery Workers 
Union 22382. 

Q. My question was: After this Agreement of 
May 18, 1945, did the company deduct dues from 
the workers’ pay and turn it over to the Teamsters 
Union? A. We did. 

Q. That continued up until what date? 

A. That continued up until March Ist, 1946. 

Q. That is when this contract expired, is that 
correct ? A. That is right. 

Q. Since March Ist, 1946, has the company 
entered into any kind of a contract with the Team- 
sters Union or any other union? 

A. We have not. 

Q. Did the company ever exclude any repre- 
sentative from the premises of the plant regardless 
of what union he was representing ? 

A. Is there any specific time? 

Q. To your knowledge at anv time. 

A. Pnor to the signing of this contract both 
representatives of Cannery Workers Union and 
Teamsters Union were permitted to come into the 
plant. 


Scientific Nutrition Corporation 195 


(Testimony of Edward Eugene McIsaac.) 

@. Did those representatives actually come on 
to the premises of the plant? 

A. The Cannery Workers Union was in there 
almost every day. [110] 

Mr. Tillman: Just so the record will be clear, 
when he says ‘‘Cannery Workers Union,’’ that is 
Local 22382. 

The Witness: That is what I referred to. 

@. (By Mr. Agee): You say they were there 
almost every day? 

A. That is right. The Teamsters had never been 
in there that I recall prior to that original meeting. 

Q. That was during all of this period in which 
the struggle was going on between 22382 and the 
Teamsters for control of the workers? 

ee (hates Telit: 

Mr. Agee: What is the practice? Do you always 
introduce the origina] document ? 

Trial Examiner Lindner: Yes. 

Mr. Agee: We ask that this replace the exhibit 
previously marked as Respondent’s Exhibit. 1. 

Trial Examiner Lindner: Yes, unless you want 
to keep that correspondence. 

Mr. Agee: I would like to keep it if I ean. 

Trial Examiner Lindner: If Mr. Tillman doesn’t 
have any objection, I will allow the substitution 
of copies for the original. 

Q. (By Mr. Agee): What were the initials of 
Mr. Capolino? 

A. He signed his name ‘J. Capolino.”’ 
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Q. You were familiar with the record and the 
correspondence in general of the company, were 
you, during this period of [111] May 1945? 

A. In regards to his relations with the union, 
yes. 

Q. Did you see the original of the letter that 
Mr. Capolino sent in reply to this letter of May 8, 
1945? 

A. He showed me a copy of it. I didn’t see the 
original, I saw the copy. 

Q. Could you take a look at a copy dated May 
9, 1945, and see whether vou recognize that as a 
copy of the original ? 

A. (Examining document): That is the letter. 

Mr. Agee: I have no further questions. 

Trial Examiner Lindner: Are vou offering that 
letter into evidence ? 

Mr. Agee: No, [simply have it here for inspec- 
tion. I have no additional copies. It really just 
acknowledges, but for what it is worth I have it 
here. 

Trial !@xaminer Lindner: Very well. 

Mr. Agee, my reading of this Agreement signed 
between the Scientific Nutrition Corporation and 
the international Brotherhood of Teamsters on May 
18, 1945, refers to the Master Agreement between 
the California Processors and Workers, Tne., and 
the American Hederation of Labor. 

Mr. Agee: That is correct. 

Trial Examiner Lindner: And the California 
State Council of Cannery Unions. 
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Ave you going to introduce that document? [112] 

Mr. Agee: ‘The Board has a number of these 
and I only have two. That is the trouble, they are 
getting very scarce. They have been im every hear- 
ing that has ever been held that this thing has come 
in. Isn’t that correct, Mix. Tillman, that you have 
copies in your office? 

Myr. Tillman: I didn’t take part in the represen- 
tation proceedings. 

Mr. Tobriner: It has been mtroduced, to my 
own personal knowledge, now in six hearings so 
there are now twenty-four of them. 

Mr. Agee: The last hearing we had in the case 
in Modesto, that has no bearing on this of course, 
but the arrangement there was that all parties 
agreed that they had enough copies of this around 
so they didn’t have to introduce it. 

Trial Examiner Lindner: All right. You may 
cross-examine, Mr. Tillman. 

Mr. Tilman: Mr. Tobriner, do yon have any 
questions first ? 

Myr. Tobriner: No questions. 


Cross-Examination 
By Mr. Tillman: 

Q. Mr. MecIsaac, you testified that prior to this 
May 18, 1945, contract with the Teamsters that the 
employees of the Capolino Company were required 
to maintain good standing in Loca] 22382? 

A. Yes. [113] 
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Q. Did you ever fire anyone or was anyone ever 
fired during the time that you were emploved there 
because he failed to maintain good standing in Local 
22382 ? ee rior to that te? 

@. Yes. 

A. No, there was no one ever fired. 

Q. Did you say you first went to work for the 
company January “45? A. January 1, 1945. 

Q. Your conelusion that the emplovees were re- 
quired to maintain good standing in Local 22382, 
could you tell us what that is based upon? 

A. Based upon the original contract, I believe, 
that was signed by Mr. Capolino in 1941 when it 
first was organized. 

Q. Was that a contract which was a separate 
document from the contract in which the CP&G 
entered into contract with the AFL? 

A. It was a separate document but purporting 
to recognize everything that was in the contract, the 
master contract. 

Q. So the basis for the requirement of main- 
taining membership would have to be found in this 
CP&G@ contract, is that right? 

A. “Dhat isericht. 

Q. The letter of May 8, 1945, Respondent’s Ex- 
hibit No. 1 which was directed to the company ad- 
vising the company of the [114] jurisdiction of the 
Teamsters, was that letter posted by the company ? 


A. Yes, I believe it was. 
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Q@. Where was the letter posted? 

A. It was posted in an area between the Cook 
Room and the warehouse where most of the boys 
would congregate during their rest periods, on the 
bulletin board. 

Q. Was that letter posted before this meeting 
on the second Monday in May or when the letter 
arrived or afterward? 

A. It was posted immediately after. The origi- 
nal letter wasn’t, it was a copy of the letter. 

Q. <A copy was posted ? = Nes, 

@. That would be before the meeting at which 
Mr. Capolino spoke? 

A. Well, I wouldn’t want—I don’t reeall. It 
may have been before or after. I believe it was 
right after, though. 

The reason for doing it was so the employees 
could read this letter and see for themselves what 
we had received. 

@. In your position as Plant Superintendent 
was it customary that you see all correspondence 
that came in to either Mr. Capolino or the plant? 

A. When you refer to ‘‘all correspondence’’ do 
you mean everything, all correspondence coming: to 
the Plant, or relative to labor relations? [115] 

Q. Well, all correspondence which had reference 
to the Plant, I mean, exeluding personal corre- 
spondence ? 

A. Well, anything pertaining to production of 
the plant and production end of it and labor rela- 
tions, yes, I had access to that. 
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Q. Do you remember that the company received 
a letter from Mr. Tomson in or about May 1945 
advising Mr. Capolino that the Cannery and Food 
Process Workers of Modesto Avea represented his 
employees ? A. What date? 

Q. In the month of May. 

A. I reeall something about the Seafarer’s 
Union, they were affiliating with the Seafarer’s 
Union to represent them. 

Mr. Tillman: I will ask that this be marked for 
identification Board’s Exhibit 3. 


(Thereupon the document above referred to 
was marked Board’s Exhibit No. 3 for identi- 
fication. ) 


Q. (Sy Mr Tillman): I will show you a copy 
of Board’s Exhibit 3 for identification and ask vou 
if you ever saw that before? 

Nee Vobriner: In order that Limay be mm a pose 
tion to object to this letter if I think that necessary, 
is it possible for me, Mr. Tillman, to please see the 
charge that was filed on behalf of Cannery and Food 
Process Workers Union? [116] You showed it to 
me this morning. I think it was filed May 19. 

Mr. Tillman: [ will be glad to show you the 
charge as soon as the witness answers that last 
question. 

The Witness: What was the question? 

Trial Examiner Lindner: Read the question 
please. 

(The question was read by the reporter.) 


A. I saw this letter. 
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Q. (By Mr. Tillman): Was it received by the 
company on or about the date it bears? 

A. I would say on or about that date. 

Mr. Tillman: The record should show that I am 
showing Mr. Tobriner the charge he requested. 

IT will offer Board’s Exhibit 3 in evidence. 

My, Agee: I have no objection. 

Trial Examiner Lindner: Mr. Tobriner, do you 
have any objection ? 

Mr. Tobriner: I object on the ground that the 
Regional Office of this Board on the basis of this 
letter was given a charge signed by the same person 
who signed this letter, the charge being dated as 
filed on May 19, 1945, a charge that the company 
‘interfered with, restrained and coerced its em- 
ployees in the exercise of their rights guaranteed 
under Section 7 of the National Labor Relations 
INGA 

I refer to the statement this morning by Mr. Till- 
man that this charge was dropped and no com- 
plaint was issued on it. In view of the action of 
the Board and the basis of this charge filed by Mr. 
Tomson, signatory of this letter, I fail to see hew 
any action that Ma. Tomson took notifying this 
company of alleged but evidently spurious claims 
can now be used by this Regional Office one year 
later as the basis for its contention in this case. 

Mr. Tillman: My answer to that would be there 
was some testimony by the witness that the com- 
pany had no notice of any other union making a 
claim. 
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Mr. Agee: No, I said the company never had 
notice of any other union making a claim other 
than 22382 and Teamsters, and it was a conflict 
between those two. 

Mr. Tillman: This is a third union. 

Mr. Agee: You have to go into that with the 
witness to be fair to him, whether he distinguishes 
between this union and Local 22382. He may con- 
sider them identical. 

Trial Examiner Lindner: Do you object to this? 

Mr. Agee: In view of what counsel just stated, 
yes. I think at this time it should be first estab- 
lished this witness realized anv difference between 
22382 and the writer of this letter referred to. 

Mr. Tillman: You can do that on redirect ex- 
amination. 

Mr. Tobriner: May I point out it does not bear 
out Mr. Tillman’s consideration. It says that in the 
exercise of [118] their legal rights they have organ- 
ized themselves under the name of Cannery and 
Food Process Workers’ Union of Modesto Area. 
And ‘‘this labor union exists under and by virtue 
of charter issued to it by Cannery and Food Process 
Workers’ Council of the Pacific Coast. This Couneil 
is prepared upon request of the Local Union to 
represent the Local Union and the employees in 
your plant in collective bargaining matters. Until 


ie) 


such request 

Trial Examiner Lindner: Just a moment. I will 
overrule both of your objections and receive the 
letter in evidenee. 
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Mr. Tobriner: Pardon me, Mr. Trial Examiner, 
but I would hike to complete my argument. 

Trial Examiner Lindner: You are just reading 
from the letter. 

Mr. Tobriner: I was reading to base an argu- 
ment on it. I think for the purpose of the record 
that should go into the record. 

IT point out this letter does not bear out the con- 
tention made for the following reasons: The letter 
merely states that another union called Cannery 
Union of Modesto 
Area had made a request to a certain Couneil that 
the Council would be prepared to represent the em- 
ployees in collective bargaining matters. If the 


b] 


and Food Process Workers 


Trial Examiner will note the letter with care, it 
will become evident that it says ‘‘that until such 
request is made’’—and there is no statement that 
the request was made—‘the Local Union is an 
autonomous organization’’—and then there is a 
period. Tam not quite sure what that means. Until 
the request is made, there is no showing that this 
Local Union is the collective bargaining agency, or 
the Council, I should say, is the collective bargain- 
ing agency. 

There is no showing here a request was made by 
the Local Union to the Cannery & Food Process 
Workers’ Council that the Couneil was to repre- 
sent these employees. 

Trial Examiner Lindner: Are you contending 
that this letter was sent to the respondent by the 
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Cannery and Food Process Workers’ Council of 
the Pacifie Coast to represent the employees in the 
plant? 

Ma Willman: J content that it was sentiby the 
Local from the Modesto area for that purpose, and 
that as the letter indicates, the Local in Modesto 
area was affiliated with the Couneil, Pacific Coast 
Council. 

[I think Mr. Tobriner’s argument, of course, is 
arguinent as to the intent of the letter which he 
‘an reserve for some other time. 

Mr. Tobriner: Is it vour contention that Couneil 
now is a representative of the emplovees—if I may 
speak to counsel, Mr. Examiner. 

Trial Examiner Lindner: That is what I asked 
Mr. Tillman. 7s it your contention that at the time 
this letter was sent [120] that this organization 
represented the respondent’s employees as_ collec- 
tive bargaining agent? 

Mr. Tillman: No, I don’t go that far. I merely 
go to the extent of showing that the company was 
put on notice of the claims of another union. 

Trial Exaimimer Lindner: That Js ohare 1 
thonrght. 

T will overrule your objection as | did previously, 
and reecive the letter in evidence. 

(The deeument heretofore marked Board’s 
Exhibit No. 3 for identification was reeeived in 
evidence. ) 
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BOARD’S EXHIBIT No. 3 
[Letterhead Cannery Workers’] 


May 11, 1945 
Scientific Nutrition Corporation 
c/o Capolino Packing Corporation 
Atwater, California 


Att: Mr. J. Capolino 
Gentlemen: 


It is our information that you have heen re- 
quested to make arrangements to substitute the 
Teamsters’ Union for the California State Council 
of Cannery Unions in our Collective Bargaining 
Contract. 

This letter is to advise you that the person or 
persons making that request were without any legal 
authority whatsoever. They do not represent the 
employees in your plant and so far as we know no 
representative group of employees have requested 
them to act as their bargaining agent. 


You are further advised that an effort has been 
made by certain international officers of the Team- 
sters’ Union to transfer all members of Local 2258” 
to that Union without regard to the wishes of the 
members. They have had the apparent support of 
the Executive Council of the Ameri¢an Federation 
of Labor. As a result of this activity the enmlovees 
involved have terminated their membership in Local 
22382 and have in the exercise of their legal rights, 
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organized themselves under the name of Cannery 
and Food Process Workers’ Union of Modesto 
Area. This labor union exists under and by virtue 
of charter issued to it by Cannery and Food Process 
Workers’ Council of the Pacific Coast. This Council 
is prepared upon request of the Local Union to rep- 
resent the Local Union and the employees in your 
plant in collective bargaining matters. Until such 
request is made and until vou are advised to the 
contrary, the Local Union as an autonomous or- 
ganization, is the representative in collective bar- 
gaining matters of all the emplovees in the plant 
except supervisory emplovees. 


We shall be pleased to meet with vou or your 
representative for the purpose of discussing our 
Collective Bargaining Agreement. 


Very trult yours, 


CANNERY AND FOOD 
PROCESS WORKERS’ 
COUNCIL OF THE 
PACIFIG CONST. 
/s/ R. M. TOMSON. 
reg. mail 


retuin receipt requested 
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Q. (By Mr. Tillman): What was Mr. White’s 
position at the company back in May 19452 

A. Mr. White was brought into the plant to 
gain knowledge as to its management because Mr. 
Capolino knew at that time that he was going to 
retire at the end of the year. Unfortunately, he 
died before he had an opportunity to retire. 

At the time My. White’s capacity was, let us say 
Assistant Manager to Mr. Capolino. 

Q. What is his position today? 

A. Manager. 

Q. At this meeting, the second Monday in May, 
at which Mi. Capolino spoke, you testified that one 
of the matters that Mr. Capolino stated was that 
the emplovees should get together and decide which 
union to affiliate with, is that [121] correct? 

A. That is right. 

Q. Can you tell us what he meant by ‘‘decide 
which union to affiliate with ?”’ 

A. There had been so much discussion, we have 
had these various letters that have been presented 
here, first one union and then another. Loeal Can- 
nery Workers 22382 had been—their office had been 
closed on a court order, everything was pretty much 
in confusion who had control of the canneries. 

We had these demands bv the Teamsters. First 
Tomson had tried to get into the Seafarers. [ be- 
heve it was, and they were working from that 
angle. Then thev formed this other union. Every- 
thing was in so much confusion that after a trivial 
discussion between Mr. Capolino and imyself we 
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decided the best thing was to put the issue before 
the emplovees, tell them to make some decision so 
we could get down and operate our plant reason- 
ably. 

Q. Did vou have some specific uniens in mind 
that they should make up their mind about? 

A. You heard my testimony. He said they could 
side up with the devil, that would be all right with 
him. 

Q. At this meeting in the Cooking Department 
where vou called them together and announced that 
the company had signed a contract with the Team- 
sters, did you show the contract to the employees 
at that time? [122 

A. No, I never. 

Q. Did vou ever show the contract to them? 

A. The contract was shown a dav or so later. 
The union man came in there, that is Ma. King, Mr. 
Torreano and Mr. Brown, and asked permission to 
talk to the emplovees, and it was after the contract 
was signed and we requested them to wait until the 
10 o'clock rest period and talk to them during that 
time. At that time they showed the signed contract 
to the emplovees. 

Q. The Teamster representatives did? 

2s. ales dic. 

Q. Was that contract ever posted at the plant ? 

A. No, not to my knowledge. We had onlv this 
one copy lrere: 

@. Did vou ever post any notice that the em- 
plovees could see the contract? 
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A. Will you state that again? 

Q. Did you ever post any notice to the effect 
that the emplovees could see the contract? 

A. No, we never. 

Q. You testified that the Teamsters came around 
on the second Monday of May with the 138 applica- 
tion cards. Were these cards presented to the com- 
panv before this meeting at which Capolino spoke? 

A. You mean the first meeting referred to? 

Q. Yes. 

A. No. it was after that meeting. 

Q. Was it the same day or several days later, or 
what? 

A. It was the same day. They came in later in 
the day and asked permission to talk to the em- 
plovees. 

Q. You testified they came in around 10 or 
10:30. AS iat sieht. 

Q. Did they have the cards at that time when 
they came in? A. They had application blanks. 

Q. They were already filled out when they came 
into the plant? A. I don’t know. 

Q. They had blank cards? 

A. IT wouldn’t want to answer that, I don’t know. 

Q. Just when was it that they offered the 13 
eards ? 

A. About 2 o’clock in the afternoon. 

Trial Examiner Lindner: Was that after they 
had seen the emplovees in the plant? 

The Witness: Yes, that’s right. They had talked 
to them. 
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Q. (By Mr. Tillman): Did you examine the 
cards to the extent that you would know what the 
wording was on any one of them? 

A. Oh, I would recognize the contract if I had 
seen it. 1{ merely states they were asking to affil- 
ate with the [124] Teamsters, Chauffeurs and 
Warehousemen. I don’t remember the exact words. 

Q. That is what I had in mind, what union was 
stated on the application. 

Did you sit in on the negotiations which resulted 
in that May 18 contract? 

A, I did not. My. Capolino took care of all that. 

Q. Did you have any part in checking the cards 
presented by the Teamsters with the payroll, or 
anything like that ? A. I did. 

@. When was that cheek made. 

A. About four days, I would sav after. Three 
ov four days after the first meeting. 

Q. What cards did vou check, the 18 that they 
had presented on the second Monday in May? 

A. The original 18, we told them we couldn’t 
accept that because it was only 50 percent. Unless 
they could present a clearcut majority of our reg- 
ular emplovees, we couldn’t negotiate with them. 

Q. Did they leave the 13 cards with vou? 

A. No, they didn’t. They brought them all baek 
in one group. 

Q. This was four or five days later thev came 
back with a new batch? 

A. Three or four davs later. 
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Q. At that time vou made a check of the cards? 

A. I witnessed all those signatures. We checked 
the signatures with the signatures we have on our 
applications the employees make when they come 
formwork tor us. 

Trial Examiner Lindner: When you say you 
witnessed them, you mean you checked them yvour- 
self ? 

The Witness: We checked them. I checked them 
with the payroll department. 

Trial Examiner Lindner: Did you do that yvour- 
self? 

The Witness: Yes. 

Mr. Tilman: I believe that is all. 


Redirect Examination 
yet Agee: 

Q. For the sake of clearness, this morning when 
Mr. Cedar was testifving they referred to meetings 
one, two and three. Do you have those events in 
your mind now? 

A. I believe meeting one refers to the meeting 
with Mr. Capolino and the employees with no union 
representatives present. 

OF Witat s rieht, 

A. Meeting number two refers to the meeting 
about two hours later with representatives of the 
Teamsters Union. 

Q. Yes. 

A. Meeting number three, I believe, refers to 
the meeting that I had with them in the Cook Room 
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informing them, verbally informing them that we 
had signed a contract with the [126] Teamsters 
Union. 

Oo tied. 

t am just interested in the time that consumed. 
You just mentioned a few minutes ago meeting 
number three took place during a rest period of 
approximately ten minutes, is that correct? 

A. That would really be meeting number four 
when the representatives of the Teamsters Union 
‘ame in and went out during the rest period and 
showed the contract to the emplovees and informed 
them they were now being represented by the Team- 
sters Union. 

Q. Then for the moment let us go back to meet- 
ing number one. About how much time did that 
take? A. Ten to fifteen minutes. 

Q. Was that during working hours? 

A. It was about 8:30 in the morning. 

@. Were the emplovees paid for that time that 
they spent in attending this meeting? 

A. They were. 

Q. Meeting number two took about how long? 

A. I would say about one half hour. 

Q. Was that during regular working hours? 

A. Well, it took in part of their rest period 
and some of the working time. 

Q. Meeting number three took how long ?[127] 

A. Oh, two or three minutes. 

Mir. Aweee ‘That is all, 
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Trial Examiner Lindner: Do you have any 
questions ? 

Mr. Tobriner: No questions. 

Q. (By Trial Examiner Lindner): Did you 
testify just a minute ago that the representatives 
of the Teamsters notified the emplovees that the 
contract had been signed with them ? 

A. They did. 

Q. Did either yourself or Mr. Capolino so notify 
the employees? 

A. I had notified them prior to that, yes. 

Q. You had notified them prior to that? 


A. In what we refer to as meeting number three. 


Q. You testified, Mr. McIsaac, that at the first 
meeting that was addressed by Mr. Capolino 


A. I didn’t quite cateh that. 

Q. You testitied that at the first meeting which 
was addressed by Mr. Capolino, that mention was 
made that the company was afraid that there would 
be a lot of trouble, is that correct? 

A. That’s right. There was so much conflict be- 
tween these various union factions we were afraid 
it might end up in a union war and close our plant. 

Q. How many union factions were there at that 
time? [128] 

A. Well, they had the original Loeal 22382; 
groups in that body were trying to get into the Sea- 
farers. That wasn’t working out. 

Then they formed this other, I don’t recall the 
name 
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Mr. Tobriner: Cannery and Food Process 
Workers. 

A. (Continuing): Thev formed that, and we 
had the Teamsters, so there was really four fac- 
tions working there all at one time trying to gain 
control of these workers which didn’t tend to create 
harmony in the plant. 

Q. (By Trial Examiner Lindner): Were you 
in charge of labor relations for the plant? 

A. Yes, it’s my duty to work out 

Q. Did vou consider that the company had a 
closed shop? Do vou understand what I mean by 
‘‘elosed shop’’? A. Yes. 

Q. A closed shop contract with Local 22382 
when you first became employed there? 

A. J did. 

Q@. When did vou consider that that contract 
had ceased. 

Mr. Agee: What was that? 

Q. (By Trial Examiner Lindner): When did 
vou consider that the closed shop contraet with 
Local 22382 had come to an end? 

A. | did know that Mr. Capolino notified that 
local on—It was immediately, T believe, after the 
first of the year [129] that the Scientific Nutrition 
Corporation had taken over full control of the plant 


and that any further negotiations would have to 
he with them, and that until such time as they ne- 
votiated a contract that it would be no longer under 
his name. ‘fo the best of my knowledge then we had 
no signed contract after that time. 
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Q. Do you know of any signed contract that you 
had subsequent to 1941? 

A. I have never seen any other contract, only 
that. 

Q. You saw the contract that was signed in 1941 
with Local 22382, 1s that correct? A. Right. 

Q. Was it vour understanding at the time that 
you became employed in January 1945 that that 
contract was then in existence? 

A. That was my understanding. 

Q. Is there any difference between the Scientific 
Nutrition Corporation and Capolino Packing Cor- 
poration ? 

A. Originally it was Capolino Packing Corpora- 
tion. Mr. Capolino sold his plant to the Scientific 
Nutrition Corporation and the plant did and still 
does operate under the name of Capolino Packing 
Corporation here. We are a division of the Scientific 
Nutrition Corporation. 

Q. When did that sale take place, if you know? 

A. That sale took place, I believe in the early 
part of [130] 1944. 

Q. It was prior to your employment with the 
company ? 

A. Privy t: my employment. I couldnt tell vou 
the exact date. 

Q. You referred to a letter that Mr. Capolino 
sent to Local 22382 snbsequent to January 1, 1945, 
in which he advised them of the change of owner- 
ship, is that correct? Peet Ss 11eir, 

Trial Examiner Lindner: Do you have a copy 
of that letter, Mr. Agee? 
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Nin. Agee: No, I haven't. Is it in the file, Mi, 
White, do you know? 

Mi. White: IT imagine it is in the file. 

The Witness: I might state, if I may at this 
time, that many of our letters that were in Mr. 
Capolino’s file at the event of his death couldn’t be 
found. 

©. (By Veral Examinet Lindner): ‘Tell us 
again, if vou will please, Mr. MelIsaac, what the 
substance of that letter was. 

A. The substance of that letter was that the 
Scientific Nutrition Corporation had taken full 
ownership of the plant and that any future labor 
contracts would have to be signed by the New York 
office until such time as he was authorized to do so 
himself. That was, 1 believe, in answer to a letter 
which is generally always sent out prior to the 
January first opening up the negotiations of a new 
contract, [131] that future contracts would have to 
he in the name of Scientific Nutrition Corporation 
rather than Capohno Packing Corporation. 

Q. To the best of vour knowledge when was that 
letter sent? 

A. Well, I believe it was mght after January 
first. It was in answer to a request to open up 
negotiation for a new contract for 1945 which has 
to be made prior to January first. 

Q. Subsequent to sending that letter, did vou 
continue to recognize Loeal 22382 as the exelusive 
hargaining representative of the emplovees? 

A. We did. 
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Q. On the same terms and conditions as the pre- 
vious contract? A. That’s right. 

Q. And you continued to recognize them up 
until the signing of this new contract with the 
International Brotherhood of Teamsters on or 
about May 18, 1945, is that correct ? 

A. That’s correct. 

Q. Did you make any inquiry of Local 22382 
hefore vou signed this contract of May 18, 1945, 
whether or not they had relinquished the exclusive 
representation of the employees of the plant? 

A. I believe the offices of that union were closed 
under [132] court order at that time. 

Q. Will vou answer my question. Did vou make 
any inquiry of any of the officers or any of the other 
members of that union at that time? 

A. We had been in discussion with them. They 
were in the plant almost every day. However, they 
had srst come representing themselves as_ being 
with the Seafarers, and then there was this Cannery 
and Food Process Workers. 

Q. In other words, you are telling us now at 
that time there had been a spht up of the original 
Local 22382, is that correct? 

em hats canrect, 

Mr. Agee: Just a second. He said their offices 
were closed through court process which is a fact, 
and they were in the hands of the receiver at that 
time. 

Trial Examiner Lindner: He has also testified— 
if T am incorrect let the record be corrected—that 
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some of the officers were then associated with the 
Seafarers and others with the Cannery and Food 
Process Workers of Modesto, and others with the 
Teamsters, is that correct? 

The Witness: Well, when they closed Local 
22382 on that court order, they affiliated, so-called 
affiliated themselves with the Seafarers and came 
in there representing themselves as being affiliated 
with the Seafarers. 

Then immediately after that, why we were in- 
formed that [183] they couldn’t affilhate with them 
and this other union, Cannery and Food Process 
Workers Union, Mr. Tomson was the head of all 
three of these, that is what led us up to get our 
employees together to see if we couldn’t get some 
clear-cut idea what they wanted, because first one 
week there would be one union represented and then 
there would be another one. 

Mr. Tobriner: If I may interpolate here, I 
would like the reeord to show that the witness has 


a 


interpreted the word ‘‘offices,’’ ‘*e¢-e-s,’? and your 


ohh 


question was officers, ‘‘e-r-s."? The witness, L am 
sure, meamt that the offices, actually headquarters 
of 22382 were locked, and I as attorney for Local 
22382 did secure a court order closing those head- 
quarters and turnmeg over all the funds to the 
American Federation of “Labor. 

Trial Examiner Lindner: T understood that the 
offices were locked, but I also understeod the wit- 
ness to mean that some of the officers ineluding Mr. 
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Tomson and some other names mentioned had then 
tried to become affiliated with some other organiza- 
tion. 

Mr. Tobriner: That is correct. Mr. Tomson, the 
Secretary, resigned from 22382 and made his affili- 
ation with the Cannery and Food Process Workers 
Union of Modesto Area. 22382 was put under trus- 
ieeship, and if My. Tillman likes, I can take the 
stand for this, but it is common [134] knowledge in 
the case. Mr. Dan Flanagan of the American Fed- 
eration of Labor was put in charge of 22382. 

Q. (By Trial Examiner Lindner): Did you ad- 
vise the Teamster representatives, Mr. MelIsaac, 
when they presented vou with signed applications 
of some of the employees that they should negotiate 
with your New York office? 

A. I can’t answer that because that was done 
with Mir. Capolino. I did witness those applications 
and check them and make sure they were the right 
signatures of our employees, but I was not present 
when the final negotiations were made. Mr. Capo- 
ino handled that entirely by himself. 

Trial Examiner Lindner: I have no further 
questions. 

Mr. Agee: I have just one question. 

Q. (By Mr. Agee): You testified that you came 
to the company in January of 1945 and that to 
vour knowledge between that time and May 18, 1945 
no emplovee had been discharged because of failure 
to maintain good standing in 22382, 1s that correct? 

A. Yes. 


220 National Labor Relations Board vs. 


(Testimony of Edward Eugene McIsaac. ) 

Q. Did Mr. White come to the company at the 
same time? 

A. He came abont three weeks after I did. 

Q. Three weeks after, so his duration was even 
shorter than yours at that time? A. Yes. 

Mir. Agee: That is all. 


Reeross- Examination 


Q. (By Mr. Tobriner): M1. MecIsaac, the con- 
tracts that you mentioned that vou jad eavith 22382 
for some years prior to the events we talked about 
teday were with 22382 when it was a member of 
the American Federation of Labor, that is correct, 
is it not? 

A. That is correct. 

Q. You did receive a letter on Mav 8 which is 
your Exhibit No. 1, stating that the American Fed- 
eration of Labor had assigned jurisdiction over the 
workers who were in 22382 to the Teamsters, is that 
correct? A. Nhat is correct. 

@. Did you know that 22382 at this time had 
been placed in the hands of a trustee, Mr. Dan 
Flanagan ? 

A. YT had read it in the newspapers. 

Pinal xaminer Lindner: At what time? 

Mer. Tobriner: During the month of May. 

Vatal Exainimer Lindner: What Was the exact 
date Mr. Flanagan took over trusteeship of that 
organization, 1f you know? 

iia. “Pobriner: “A banca it sas in the earls part of 
May. 1 don’t know if it was May 10th or May 15th, 
but it was prior to May 15. 
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Trial Examiner Lindner: Was that on order of 
the court? [136] 

My. Tobriner: There was an order signed by 
William Green appointing him as trustee, and there- 
after he went to court and I was his attorney secur- 
ing a restraining order against the former officers of 
22382 from interferring with his trusteeship. That 
matter was heard and the court sustained the posi- 
tion. 

Trial Examiner Lindner: Let me interrupt. I 
would like you to proceed with your questioning of 
this witness, and then if you will, I would like you 
to state for the record the exact chronology of the 
trusteeship and so forth. 

Mr. Tobriner: I will be glad to do that. 

@. (By Myr. Tobriner): Did you ever have any 
notice from Mr. Flanagan, either written or oral, 
that he objected to the recognition by vour company 
of the Teamsters Union? 

A. 1 don’t recall of any myself. 

@. You never had any notice from My. Flanagan 
that vou recall objecting to the Teamsters? 

A. That’s right. 

@. You never had any objection from Ma. Green, 
American Federation of Labor, objecting to your 
recognition of the Teamsieis ? A. No. 

Q@. You never had any recollection of any one 
American Federation of Labor organization object- 
ing to your recognition of the Teamsters? [137] 

A. No. 

Trial Examiner Lindner: How would Mr. 
Green, Flanagan, other representatives of the 
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American Federation of Labor object to the com- 
pany’s recognizing the Teamsters? What is the 
relevancy 2? 

Mr. Tobriner: I want to show what was done, 
recognizing the Teamsters, was not in confhet with 
Loeal 22382. 

Trial Examiner Lindner: Not in conflict with 
the thinking of Mr. Green and Flanagan ? 

‘ine Vobminer: No, Local 22382. 1 thoucht aim 
some of your questions vou thought perhaps in rec- 
ogmzing the Teamsters he was breaking off with 
22382, and perhaps there was something wrong 
there. [T want to make sure the chain of events 
whereby recognition of the original 22382 then re- 
lated to the recognition of the Teamsters and was 
in conformity with his previous relationship with 
22382. 

On (by Mr. Tobrinem): Js it a fact thateine 
Teamsters were regarded, or were they regarded 
as a successor to 22382 ?. 

Mr. Tillman: Regarded by whom? 

@. (By Mr. Tobriner): By the Gompany. 

A. By the company ? 

Q. Yes. 

A. After a majority of om employees signed 
appheations we recognized them. 

Mi. ‘Pobriner: Thank yon. [138] 

Ma. Tillman: TI just have one question. 

©. (by Mes villman): Do von loiowsehetirer 
or not the company stopped deducting dues for Lo- 
eal 22382 at the same time they had sent this letter 
to Loeal 22382 you mentioned? 
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A. We deducted no dues after Mr. Capolino 
wrote that letter the first of the year. The dues were 
deducted by the’ shop steward. 

Q. Were the dues stopped—was the collection 
of the dues stopped as a result of that letter or in 
conformance with it? 


A. I presume it was a result of that letter. They 
were informed in that letter they would have to 
collect the dues. 

Mr. Tivman: That is all. 

Trial Examiner Lindner: Any further ques- 
tions ? 

Mr. Agee: No questions. 

Trial Examiner Lindner: You are excused. 


(Witness excused. ) 


Trial Examiner Lindner: You may call your 
next witness. 

Mr. Agee: I have no further witnesses. 

Trial Exaimner Lindner: Do you have any wit- 
nesses ? 

Mr. Tobriner: I have no witnesses. 

Trial Examiner Lindner: Does Mr. Horie have 
any witnesses ? 

Mr. Horie: No. 

Mr. Tobriner: Perhaps I should make that 


statement, [139] but I can do it in the course of 
argument. 


Trial Examiner Lindner: I think you may well 
do that in the course of your oral argument. 
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Is there any further evidence that any of the 
parties wish to adduce upon any of the issue of this 
proceeding at this time? 

Mr. Tillman ? 

Mr, Tillman: No. 

Trial Examiner Lindner: Mr. Agee? 

Mr. Agee: No. 

Trial Examiner Lindner: Mz. T'obriner? 

Mr. Tobriner: No. 

Trial Examiner Lindner: My. Horie? 

Mr. Horie: No. 

Trial Examiner Lindner: There being no fur- 
ther evidence with respect to the issues of this pro- 
ceeding that any of the parties wishes to adduee, I 
shall now hear motions and arguments upon the 
merits. 

Do you have any motions, Mr. ‘Tillman ? 

Mr. Tillman: Jf have no motions. 

Trial Examiner Lindner: Mr. Agee? 

Mr. Agee: I have not. 

Trial Examiner Lindner: Mr. Tobriner? 

Mr. Tobriner: “he motion I made, I prefer to 
argue with the rest of the case if I may. [140] 

Trial Examiner Lindner: Mqyr. Horie? 

Mie Horie: No. 

Tinal Examiner Lindner: At this time then we 
will hear oral argument. 

You may proceed with oral argument, Mav. THl- 
man. 

We io, With respect te the 8 (©) path 
of the complaint, the facts are very simple from 


Scientific Nutrition Corporation 225 


the standpoint of the Board. The undisputed tes- 
timony shows that Mr. Cedar was discharged be- 
cause he refused to join the Teamsters. That in 
effect constituted encouragement of the Teamsters 
and therefore would be a violation of Section 8 (3) 
of the Act unless the company were protected by 
some valid closed shop contract. 

Before discussing the question of a valid closed 
shop contract, I might state that the discharge of 
Mr. Cedar also discouraged membership in the FTA, 
CIO, although the FTA-CIO was not in the picture 
at that time; but the fact that he had been dis- 
charged for refusing to join was an indication of 
what would happen to other employees and also 
an indication of the fact that the ClO members 
would not receive employment at the company. In 
that respect, too, the discharge was in violation of 
Section 8 (3) in that it discouraged membership in 
the CLO. 

Trial Examiner Lindner: Do you contend that 
despite the fact that this discharge took place before 
any activity [141] on the part of the CIO became 
known in the plant? 

Mr. Tillman: May I have that read? 

(The Trial Examiner’s question was read hy 
the reporter. ) 


Mr. Tillman: Yes. My contention is. of course, 
that it set a pattern, or at least it was a precedent 
Which any employee in the plant who was inclined 
to join the CIO was faced with, and im that sense 
such an employee would be fearful of joining the 
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CIO because of the possibility that he might be dis- 
charged. Of course, the fact that My. Cedar had 
been discharged must have been well known at the 
time of the election and would tend to discourage 
any other employees in the plant from showing fa- 
voritism for the CIO. 

As I stated, this is clearly a violation of the Act 
unless the company is protected in some way under 
the proviso to 8 (3) by having entered into a valid 
closed shop contract with the union. 

There has been offered in evidence a contract 
dated May 18, 1945, which apparently was offered 
for the purpose of showing that it adopted the so- 
called ‘‘Green Book Contract’’ existing between the 
CP&G and the American Federation of Labor 
Unions. 

I might point out first that this so-called adoption 
contract of May 18, 19-45, nowhere in it contains 
any provision that it does adopt the ‘Green Book 
Contract.”” It merely agrees to recognize the Team- 
sters as the bargaining [142] representative for the 
employees who are covered by that contract, and 
further, to place in effect any amendments to the 
Master Agreement, But insofar as adopting the 
Master Agieement itself, the document does not do 
that on its face. 

Assuming that the parties understood that they 
were adopting the “‘Green Book Contract’? by this 
document of May 18, 1945, we have to search the 
“Green Book Contract’ for any closed shop provi- 
sion because there is no closed shop provision in the 
contract of May 18, 1945. 
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It is the contention of the Board, of course, that 
there is nothing in the Green Book Contract’? in 
the nature of a closed shop provision. There is a 
provision with respect to hiring, what you might 
eall a “‘hiring hall’’ provision, but nothing in there 
that required employees who were hired prior to 
the contract going into effect or being adopted to 
maintain membership in the Teamsters at the cost 
of losing their job if they failed to do so. 

In that connection that the ‘‘Green Book Con- 
tract’’ does not contain a closed shop clause, I would 
like to cite the Pilot Radio Case, 14 NLRB 1085, 
and the Isthmian Steamship Company, 22 NLRB 
689. 

Now, to go one step further and assume that the 
‘Green Book Contract,’’ that is, assume for pur- 
poses of argument that the ‘‘Green Book Contract”’ 
does contain a closed shop clause, there still are 
certain conditions imposed by the [143] proviso 
in Section 8 (3) which must be met in that contract 
to protect a company when it discharges an em- 
plovee. Among the conditions are that the contract 
must be with an organization which is not assisted 
in getting the contract or not assisted in any way 
by unfair labor practices. | 

The Board has attempted to show at this proceed- 
meg that the Teamsters was an assisted union, that 
is, assisted by unfair labor practices. In connection 
with that, I might cite the fact that testimony of 
Mr. Cedar and also Mr. MeIsaac shows that the 
Teamsters were permitted free access to the plant, 
and not only permitted free access, but the em- 
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ployees were collected together to make it more con- 
venient for the Teamsters to address the employees. 

Further assistance consisted of the fact that the 
Teamsters were permitted to solicit membership on 
the company time and property following this meet- 
ing, and subsequently four and five days later. 

Additional assistance took place in that first 
meeting which Mr. Capolino called in which he, ac- 
eording to Ma. Cedar’s, and I think Mr. Cedar’s tes- 
timony should be considered, told the employees that 
they should join the Teamsters because if they 
didn’t join the Teamsters the Teamsters would stop 
hauling produce and the cannery would he forced 
to close. 

That, of course, didn’t give the employees much 
alternative, [144] and the fact that the company, as 
it were, might have been caught in the middle of an 
economic battle between two unions didn’t, of course, 
justify them in giving assistance to the Teamsters. 

IT think still additional assistance can be found 
in the fact that the company was well aware Mav 
18, 1945, when they signed the contract with the 
Teamsters, that there was at least one other union 
or at least there were factions, parts of unions 
which were contending to represent their employees. 
Nevertheless, in the case of these conflicting claims, 
the company went ahead and recognized the Team- 
sters. [t is true enough that they recognized the 
Teamsters after a cheek of cards, but since these 
ecards had been secured in the plant with the assist- 
ance of the company, and inasmuch as employees 
are probably inclined to sign cards for any union 
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that comes along in such a situation as this, the cards 
themselves don’t bear much weight as to whether 
or not the Teamsters represented a majority. 

For these several reasons that I last cited, facts 
which constitute 8 (1) or interference, assistance 
and preference, the company has assisted the Team- 
sters with unfair labor practices and as a result 
the Teamsters is an assisted union and the closed 
shop contract, if it be found to be such, since it 1s 
with an assisted union, does not give the company 
anv right or did not give the company any right 
to [145] discharge Mr. Cedar. They were not re- 
quired to do sv, and therefore it is 8 (3). 

That is all. 

Trial Examimer Lindner: Is it your contention 
that the contract of May 18, i945, was invalid he- 
eause of the assistance granted by the company ? 

Mr. Tillman: That is correct. 

Trial Examiner Lindner: Wf. Agee. 

Mr. Agee: The company takes the position that 
the decision of the National Labor Relations Board 
rendered on February 15, 1946, in which we were 
involved as participant and party specifically styles 
the contract arrangement which we had through the 
years from 1941 with Loeal 22382 as being a closed 
shop contract; and I refer to page 5 of the Decision 
which we cite: ‘‘In this state of the record no 
legal aspect may be given the closed shop provision 
contained in the eurrent collective agreements after 
their expiration date.’’ 

The current contract runs from March first to 
Mareh first and the current contract that was had 
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with Local 22382 expired March 15, 1945, unless, 
under provisions of the Master Agreement, nego- 
tiations were then pending, or unless either party 
to the contract had given previous notice in writing 
15 days before the termination date. 

It is our position that despite the statement of 
the Board's counsel that our Agreement embody- 
ing bv reference [146] the ‘‘Green Book Contract”’ 
did not constitute a closed shop, we not only contend 
to the contrary but point to the language of the deci- 
sion of the Board itself as corroborating and veri- 
fying our contention in that respect. 

The next proposition is this: That even though 
as set forth in the charge on file here, the Board, in 
its decision, enjomed the canners from dealing with 
any union as an exclusive bargaining agent, that 
that was mere dicta on the part of the Board, and in 
fact the Board’s attorneys in other hearings held 
up and down the valley have acknowledged that 
for the record, and all they had before the Board 
at that time was the point as to whether the election 
held in October, 1945, was or was not a valid elec- 
tion; and having determined that point, to go on 
and enjoin the canners as they attempted to do, from 
following out what we claim are the plain provisions 
of the Wagner Act were mere dicta, did not have 
force or affect of law. 

Under those circumstances where we have at the 
time the incident occurs, only 26 emplovees in a non- 
supervisory capacity, and written evidence which is 
verified by our own records proving beyond any 
doubt that this Teamsters Union did represent the 
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majority of the workers, we were required under the 
Wagner Act to deal with that body as exelusive bar- 
gaining agent. We entered into the contract May 18, 
1945, under those circumstances, and by reference 
[147] the ‘‘Green Book Contract’? was incorporated 
therein and we agreed to live up to the terms and 
provisions thereof. 

We say that it constituted a closed shop contract, 
not only on the basis of what was in writing but on 
the basis of the oral understanding existing between 
the union and carried out over the period of years 
by conduct of the parties. We take the position that 
the Teamsters succeeded to the position 22382 fo1- 
merlyv had occupied insofar as the company was con- 
eerned, and we merely changed our dealings from 
22382 under the circumstances recited, to the Team- 
sters Union and thereafter treated the Teamsters 
Union exactly as we had for manv years treated 
Local 22382. 

As counsel admits, if we entered into a valid con- 
tract on May 18, 1945, under terms and provisions 
requiring us to maintain a closed shop provision and 
to discharge any employees who did not become 
members of the Teamsters Union and maintain good 
standing in that union, obviously the discharge of 
My. Cedar was not improper. 

The contention is made the contract of May 18, 
1945, was invalid because it was brought about 
through the assistance of the company. Well, they 
brought one witness here, Mr. Cedar. Mr. Cedar 
testified about his discharge on June 22, 1945. He 
has since, of course, affiliated with the FTA-CIO, 
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and it is a question, I suppose, for the tryer of 
facts to determine whether Mr. Cedar is biased or 
prejudiced [148] or whether he strained himself just 
a little bit when he went beyond what we contend 
took place and stated the company said: ‘Are you 
going to join the Teamsters Union?’ We contend 
they said, ‘* Boys. make up vour minds, decide what 
you are going to join. We don’t care what you join, 
but confusion will result in the company closing 
down. So for heaven’s sake, make up vour minds 
and let’s go on with our work.” 

I don’t know what an employer is supposed to do 
or not do. Counsel made the remark that the mere 
fact that the company is caught in an economic 
fight hetween two unions does not justify it. Well, 
I assume it doesn’t justify certain things, but 
whether a company can stand idly by and see two 
or more unions get into an economic fight in which 
the company will be extinguished—there is no ques- 
tion about that, it can’t continue operation—whether 
that is what the law requires of them, I don’t know. 

As collaboration of the fact that the company in 
good faith dealt with the Teamsters as the repre- 
sentative of the majority of the workers, we point 
to the election that was held in October of 1945 
which would be some five months after this contract 


of May 18, 1945, was signed, and we point to the 
fact that according to the Board's findings there, 
they have no challenged ballots, they have no void 
ballots, and yet a clear majority was cast for the 
Teamsters Union. And [149] this third union that 
was injected here got absolutely no votes at all. 
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If the company in good faith dealt with the Team- 
sters Union as the representative of the majority 
of the workers pursuant to that entering into of 
this contract, then the whole case, of course, falls, 
unless the tryer of the facts wants to take literally 
every word of Mr. Cedar and to draw inferences 
and conclusions from the testimony unfavorable to 
the company and build up a picture of eoercion, In- 
timidation and persuasion on the part of the com- 
pany. That is something over which we have no con- 
tro], that is going to depend upon the individual who 
has the duty of determining the facts; but for what 
it is worth, J think My. McIsaac gave a very clear 
picture of the situation here. I don’t think the com- 
pany has injected itself, I don’t think the company 
was happy that the Teamsters came around, I don't 
think the company was pleased because their deal- 
ines changed from 223882 to the Teamsters Union, 
J don’t think the Company had anything to do with 
originating it or encouraging it. But they were 
faced with a very confused situation and all they 
wanted was that the matter be determined. 

That is all I have. 

rial Examiner Lindner: Before we proceed 
with you, Mr. Tobriner, I think we might take a 
short recess. 

(Whereupon a short recess was taken.) [150] 

Trial |#xaminer Lindner: The hearing is in ses- 
sion. You may proceed, My. Tobriner. 

Mr. Tobriner: This argument will treat three 
independent points. First, a chronology of the 
events that occurred; second, the procedural irregu- 
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lavities that are fatal to the Regional Office’s case; 
third, the substantive failures in this case. 

To begin with, the sequence of events. Originally, 
Local 22382 was a Federal Union directly char- 
tered by the American Federation of Labor covering 
the cannery workers in the Modesto area. There- 
after, in accordance with the practice and procedure 
of the American Federation of Labor, the jurisdic- 
tion of the Federal Union was assigned to the Inter- 
national Union which the Executive Council felt 
covered that jurisdiction. At the meeting of the 
Executive Council of the American Federation of 
Labor taking place April 30 to May 8, 1945, the 
Council ruled that the jurisdiction over cannery 
workers should be assigned to the International 
Brotherhood of Teamsters on the basis that the 
Teamsters had jurisdiction over the warehousemen 
and the warehousemen in the canneries therefore be- 
longed to the Teamsters, and rather than split the 
unions in the cannery field, that the entire jurisdic- 
tion be awarded to the International Brotherhood 
of Teamsters. 

Thereafter, as is shown in Respondent's Exhibit 
No. 1, [151] on May 8th the International repre- 
sentative of the ‘Teamsters notified the Scientific 
Nutrition Corporation of this award of the Execnu- 
tive Council. The American Federation of Labor, 
through its President, William Green. appointed 
a trustee over Loeal 22382 to make sure that the 
assignment of the workers was properly carried 
out. That appointment was made on or about May 
10th. 
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Mx. Flanagan requested of the existing officers of 
22382, that is, Mr. Tomson and some of the other 
officers, that they turn over to him the assets and 
properties of 22382. Upon their refusal to do so, 
a suit was instituted in the week commencing May 
30, 1945, to the Superior Court in and for the 
County of Stanislaus. By reason of that order the 
headquarters of 22382 were locked pending the heai- 
ine of the order to show cause. 

The hearing took place some ten days thereafter. 
The assets, the properties, the funds and monies of 
22382 were turned over to Mr. Flanagan as trustee. 

Tinally, the case was heard at trial in the month 
of September, 1945. and a final order was made 
assigning the headquarters, assets, properties and 
funds to Mi. Flanagan as trustee on behalf of the 
American Federation of Labor taking over 22382. 

In accordance with the award of the American 
Federation of Labor, the International represent- 
ative of the International [152] Brotherhood of 
Teamsters did demand of the Scientifie Nutrition 
Corporation that they recognize the jurisdiction of 
the Teamsters. That has been testified to in this 
case. It is true that some of the people in the AFL, 
that is, in 22382, were dissatisfied with the award 
of the American Federation of Labor, and some of 
them, we believe a minority, attempted to set up a 
separate union which was known as Cannery and 
Food Proeess Workers Union of Modesto Area, 
which in turn attempted to affiliate with the Council, 
the Pacific Coast Council of Cannery and Food 
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Process Workers Cnion, which in turn attempted to 
get a charter from the Seafarers’ International 
Union. 

On April 26, 1945, the American Federation of 
Labor wired to President Lundeberg of the Sea- 
farers’ International Union that it had no juris- 
diction over the cannery umons, and on August 
10, 1945, Ma. Lundeberg, the President of that union, 
informed the American Federation of Labor that 
‘whatever charters may have been issued by affili- 
ates have been withdrawn at my direction.”’ 

Therefore, there is no organization of Cannery 
and Tood Process Workers Union affiliated with 
the Seafarers’ International Union. Although some 
remnants of that union attempted to set up inde- 
pendent unions not affiliated with the SIU, those 
independents have now gone out of existence, and 
I think the testimony disclosed, were not active in 
this [153] picture here after the month of August 
Or september. ‘The proof of that is that the final 
election which was held in Oecteber between the 
CIO and AFL, independents got a scattered 100 
votes out of some 18,000-odd cast. 

Trial Examiner Lindner: The independents 
were included on the ballot, is that correct ? 

Ma. Pobriner: ‘That is correct. 

Such is the chronological story back of this pic- 
ture that affects this Pacific emplover here. 

I now will treat of this specifie case. In all ean- 
dor, and with a high regard for the Regional Office 
here and its usual vigilance in seeing to it that cases 
it beheves have a foundation are quickly heard and 
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too serious in its contention in this case. The facts 
bear out the certainty that this case has very little 
foundation to it. 

Tn the first place, if the Regional Office did seri- 
ously regard this case, it never would have let this 
one-year pericd intervene between the time of this 
alleged discharge and its present action. Certainly, 
a case that merits consideration is not allowed to 
sleepy so that an emplover, if he were guilty, would 
find himself charged with one vear’s back pay. That 
is net the usual practice of this Regional Office and 
that is why I say that is proof the Regional Office 
should know that this case has no [154] foundation 
whatsoever. 

Aside from that irregularity, I point to the pe- 
ewliar nature of the charge. The charge which has 
been brought against us here is a charge filed by 
FTA-CIO. ETA-CIO, as the testimony shows, was 
not even in the picture when this alleged discharge 
Was suppose to have taken place on June 22, 1945. 
When the Trial Examiner asked the counsel for the 
Board as to how he did link up the present charee 
of FTA which alludes to this discharge and the 
present case, Mr. Tillman replied that in substance, 
FTA could be hurt by the possibility that a dis- 
charge could veeur in the future; that this one dis- 
charge set a pattern and that this must have been 
known, I think he said ‘‘well known’’ at the time 
of the election. 

I coneur with My. Tillman in those remarks. If 
it is true that this set a pattern, and if it is true that 
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FTA were hurt in some manner by this discharge, 
and therefore had a basis for this charge here, it 
certainly would have been known at the time of the 
election. It would have either objected to the elec- 
tion or it would have filed objections which it would 
have pressed after the election. 

Neither of those situations eventuated. As a mat- 
ter of fact, in the first place I have great difficulty 
in seeing how one discharge, and an isolated one 
occurring in April of 1945, could set a pattern for 
an election occurring in [155] October of that year. 
But aside from that, we have the complete answer 
to Mr. Tillman’s position in the fact that the CTO 
did file objections to this election of October, 1945, 
and did thereafter withdraw them. I cite to the 
Trial Examiner the Supplemental Decision and 
Order in this Bereut-Richards Packing Company 
case, footnote 2 and particularly footnote 3, read- 
ing as follows: 

“The CLO also filed objections with respect 
to elects and two of the independents companies 
but has since withdrawn them with the state- 
ment that they were “insubstantial.” ” 


The file will show that objections to the election 
were filed by the F'TA-CIO by its attorney, Bertram 
Kdises, for Gladstein, Grossman, Sawyer and Edi- 
ses, on October 27, 1945, in the matter of Scientific 
Nutrition Corporation, Case No, 20-R-1464, and 
those objections which will be shown in the file are 
the ones to which this footnote alludes, were the ones 
withdrawn. So how FTA-CIO now, six months 
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later, can come in and claim on the charge that by 
reason of a discharge occurring one year prior that 
they were prejudiced in some way on an election 
when they have already withdrawn those objections 
as is shown in the Supplemental Decision of the 
Board, I do not know. 

But we need not rely only on that for the pro- 
eedural irregularities which completely determine 
this case. If the Board is trying to make a case 
for 8 (5) here they have [156] failed because they 
have shown no request for reinstatement. I asked 
the witness if he ever went back and asked for his 
job. He replied, ‘‘No.’’? There is nothing in the 
record whatsoever to show any request or demand 
for reinstatement. There is no showing in the rec- 
ord of any lack of employment after the alleged 
discharge. There is no showing of any wages lost. 
There is no showing in the record whatsoever from 
a procedural standpoint, of a discharge ease. 

So, procedurally based upon the failure of a 
charge by the Cannery and Food Process Workers 
Union, indeed, not only failure but the reverse side 
of the picture shows itself, because there was evi- 
dently some complaint or some objection made by 
the Cannery and Food Process Workers Union on 
May 19 a few days after this contract was signed, 
and vet this Regional Office did not proceed upon 
the Cannery and Food Process Workers’ charge ; 
but the record shows that that was dropped, and 
instead, a year later this Regional Office comes 
along with some other claim having previously 
dropped the charge founded upen the subject maiter 
of this complaint. 
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The whole picture here is a rather amazing and 
T would say conclusive one as against the position 
of the Regional Offiee. 

Trial Examiner Lindner: Mr. Tobriner, the com- 
plaint alleges that Mr. Cedar was discharged, and he 
testified that he was discharged on June 22, 1949. 

Mr. Tobriner: Yes, that is correct. That is what 
it says, he was discharged under a contract entered 
into in May previous thereto, and this complaint 
alleges that there was duress or intimidation either 
at the time that contract was signed or immediately 
prior thereto. 

The defense of the company is the contract per- 
mitted the discharge. The answer of the Board is 
that the contract found its life in discriminatory 
practices. he discriminatory practices were the 
very things complained about by the Cannery and 
ood Process Workers Union, and those practices 
never did blossom out in any kind of charge case at 
that time on the part of the Regional Office. 

Aside from the procedural aspects of the case, I 
want to turn to the substantive facts. These again, 
T think, are conclusive. 

The Board itself has given us the answer on the 
contract. The company defends itself on the basis 
of the contract. The Board has alveady told us that 
the contract is a valid contract, and a contract which 
will substantiate the discharge. 

Wirst, | refer to the Decision, Direction of Elee- 
tions, and Order of the Board in the Bereut-Rie¢h- 
ards case. This decision was rendered on October 
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12, 1945. The Decision alludes to the existing con- 
tracts with the Independents. The Board rules: 
‘Upon the facts in the present record we 
shall assume the validity of the extended agree- 
ments hereinabove referred to.” 


That is on page 3. 


The Board, in its original Decision issued in Octo- 
ber 12, 1945, recognized the validity of these exist- 
ing contracts and said the election would be held in 
October of that year only for the purposes of deter- 
mining a collective bargaining agency to negotiate 
a new contract, but recognized the validity of the 
existing one. It even said: 

‘‘However, any certification of representa- 
tives which may issue as a result of the clec- 
tions hereinafter directed, shall be solely for 
the purpose of designating a bargaining rep- 
resentative to negotiate a new agreement to 
become effective upon the expiration of the 
Gxisiile GOUUTACt. 


So the Board, inferentially, in its first decision, 
recognized the validity of its contract which the 
Regional Office now attacks. 


But the Board went much further. In its Supple- 
mental Decision and Order rendered February 15, 
1946, it again recognized the validity of this very 
contract which is now subjected to attack, because 
there on page 5 the Board says: 

“In this state of the record no legal aspect 


may be given the closed shop provision con- 
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tained in the current collective agreements 
after their expiration date.”’ 


[ emphasize the word ‘‘after.’’ The Board has, 
in the paragraph which we do consider dicta but 
nevertheless is there, said that the current collec- 
tive agreements are to be [159] recognized until 
their expiration dates, but not after their expiration 
dates. No claim is made that this contract was con- 
tinued after its expiration date. The claim now is 
that there was some invalidity in what the employer 
did during the life of the contract and prior to the 
expiration date. 

This contract ran from March first, 1945, to March 
first, 1946, or thereabout. 

Trial Examiner Lindner: The contract was en- 
tered into May 18, 1945, is that correct ? 

Mr. Tobriner: Yes, May, whatever the dates 
were. 

Trial Examiner Lindner: Is there any expira- 
tion date on that contract ? 

Mr. Agee: If the parties give notice as provided 
hy the Master Agreement, 15 days to each side; 
otherwise it goes on, 

Mr. Tobriner: There is no expiration date then 
shown in the contract, and according to the Board’s 
own decision, during its life there is no objection 
to its validity. 

Aside now, from the Board’s expression on the 
contract, T would like to go 10 the substance of the 
action of the parties. There are two reasons why 
the contract 1s good, aside from all points we have 
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mentioned here. First, the May 18 contract was 
entered into with the Teamsters as a suecessor 
union to 22382. The AFL had awarded jurisdiction 
to the Teamsters. The employer, being bound to 
the AFL, [160] certainly had the right if it so chose, 
to go along with the recognized bargaining agency 
and recognize the union which it assigned to have 
jurisdiction over these workers. But this employer 
made assurance doubly sure. I think it would have 
been enough for the employer to accept the decision 
of the AFL and recognize the Teamsters as the suc- 
cessor union, but here the employer went even fur- 
ther. He made sure that each of his individual 
emplovees, at least to the extent of a majority, 
designated the Teamsters as the union to serve as 
collective bargaining agency. 

What more could the employer have done? Is 
there anything in the Act that savs that an employer 
cannot recognize a union which shows that it holds 
the designation of a majority of the employees? 

There was no petition filed at this time for an 
election. There was nothing pending before the Na- 
tional Labor Relations Board or its Regional Office. 
This is not a case where an employer, during the 
time that election may be pending, decides to give 
a contract or to take some action with respect to one 
ov the other unions. Here no petition had been filed, 
so the employer was in the normal position of any 
employer who finds the majority of his workers com- 
ing to ask him to deal with a particular union. 

There has been no showing in the record that any 
other union made any claim that it represented a 
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majority of the [161] employees. Indeed a letter was 
iitroduced by the Regional Office which said some- 
thing about the Cannery and Food Process Workers 
Council, and I think that letter was admitted over 
my objection, but the letter on the face of it shows 
that the Council was only to aet for this other union 
i the event that a request was made by the other 
union. It said that the Cannery and Food Process 
Workers Union of Modesto Area were members of 
this Cannery and Food Process Workers Council, 
and that they could request that Council to ask the 
Council to act for the union. There is no statement 
that any request was ever made. 

Certainly, the emplover was completely in the 
clear, first im recognizing the successor union to 
the union whom it had recognized for five years; 
and second, in recognizing the union whom a ma- 
jority of its own emplovees had designated to he 
the union of their own choice. 

Counsel for the Regional Office says that the 
Teamsters were a company-aided union and that 
the company assisted the Teamsters by reason of the 
fact that the company permitted free access of the 
plant to the AFL organizers and called the meeting 
at the plant. | would Hke the Trial Examiner to 
inspect the decision of the Trial Examiner in the 
Flotill Products Company case where similar elaim 
was made by this Regional Office. In that ease, the 
Prial Examimer found no validity to the position of 
the Regional Office. In that [162] case, the same 
claim was made, but m fact, even stronger. There 
it was argued that because the management per- 
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mitted a truck of the AFL on the premises during 
the election and permitted the AFL officials to go 
in and hold meetings, that such actions showed 
company assistance and discrimination. 

The decision which I do not have with me of 
the Trial Examiner points out that those factors 
were not sufficient to show any company influence; 
that in fact at that time the company was under 
a contract with the AFL and therefore it was per- 
feetly proper for AFL officials to visit the plant. 

We will say here too that 22382 had a contract 
with the company, and under that contract there 
was certainly nothing wrong for AFL officials to 
visit the plant. Certainly I have never heard of a 
ease or any decision in the whole law of labor rela- 
tions which savs that an employer commits an 
unfair labor practice Just because he would permit 
an official of the union under which he is under 
contract to visit the plant. 

Trial Examiner Lindner: Are you drawing no 
distinction whatsoever, Mr. Tobriner, between the 
International Brotherhood of Teamsters which was 
given a contract by this company on Mav 18, 1945, 
and Local 22382 which had previously had a closed 
shop contract with the company for many years? 

Ma. Tobriner: Our position is, as the exhibits 
show, that the American Federation of Labor in 
which 22382 had been [163] a member assigned 
Jurisdiction over the workers who formerly had 


been in 22382 to the International Brotherhood of 
‘Teamsters. 
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Trial Examiner Lindner: By that assignment 
are you now contending that there was a succes- 
sorship ? 

Mr. Tobriner: I contend that as one basis to 
uphold the contract. There are two, as I said. There 
is one, the suecessor argument that the AFL had 
the right 

Trial Examiner Lindner: I understand your 
other argument that the Respondent recognized the 
Teamsters only after they had shown the majority 


of the employees signed. 

Mr. Tobriner: That is right. I think either would 
be sufficient. 

My position is that if a Federal union is a 
member of the American Federation of Labor, that 
the employer is certainly free to recognize the 
International Union to which that Federal Union 
is assigned. The Federal Union is nothing more 
than an organizing ageney. 

Trial Examiner Lindner: Do you contend that 
despite the fact the Federal Union may object? 

Mr. Tobriner: | would not say despite the fact 
the Federal Union may object. 

Trial Examiner Lindner: (Continuing)—to the 
statement of Wilham Green or anybody else that 
union was being assigned to the Teamsters? [164] 

Mr. Tebriner: Mr. Trial Examiner, I would not 
go that far in this case becouse that did not happen. 
22382 as | brought out in cross examination of Mr. 
Meltsaac, at no tune registered any objection to 
soing over to the Teanisters. No one in the APL 
registered any objection. The only objection came 
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from some former officers who withdrew from 22382 
and set up a rival union which became independent 
of the AFL. 

Miia! Kxammer Lindner: Isnt ita fact that at 
or about that time, the assignment had already been 
made and Local 22382 was in the midst of some 
lega] suit? 

My. Tobriner: It was only afterwards. As I 
told vou, what happened was: First, the assign- 
ment was made; then pursuant to it, Mr. Flanagan 
of the American Federation of Labor came out here 
and proceeded to carry out the orders of the Amer- 
ican Federation of Labor. Some of the officials of 
22382 withdrew, and I think perhaps unless there 
*s objection I might submit a copy of the complaint 
so that would be absolutely clear. 


Trial Examiner Lindner: I don’t think that is 
necessary. But it oceurs to me, Mr. Tobriner, that 
if there was no complaint whatsoever to the assign- 
ment that was made by the top officials of the Amer- 
ican Federation of Labor of Local 22382 to the 
Teamsters Union, that no suit would have followed. 
Is that correct ? 

My. Tobriner: No, the suit that followed was 
hecause [165] we wanted to get the property of 
22382. Ma. Tomson who was the Seeretary refused 
to turn it over to the officials of the American Fed- 
eration of Labor. That is what happened. He 
simply said ‘‘T will not turn this over until you get 
a court order.’? So we proceeded to get a court 
order which turned over the proerty. 
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That did not involve a jurisdictional question 
whatscever. It merely involved the question of 
headquarters, funds and properties of 22382. So 
far as this record shows, I don’t know anyone in 
22382 who objected either to this manaegment or 
to anyone else as such. I will say, certainly to this 
management, maybe to some other management, but 
I haven’t rn across it. Therefore this management 
is certainly in a position to recognize an assignment 
which the nembers of 22382 so far as it knew con- 
curred in. 

But they made a double check of making sure 
their emplovees hkewise signed up with the Team- 
sters, so I don't see how anyone could possible con- 
tend that contract was not founded on a valid con- 
tract with management. 

Trial Examiner Lindner: Is it your contention, 
Mr. Tobriner, if the Respondent gave the use of its 
time and property as has been testified here, that 
they did to the Teamsters, that that is not assistant 
to the Teamsters ? 

Mew Tobtiner: “fy first answer to thet, as 1 
said in my argument, was that the management was 
under contract to [166] 22382 and as such there 
could be no objection whatsoever to someone com- 
ing in as an official either of the AFL or any con- 
stituent body of the AIL. 

Trial Examiner Lindner: That is following up 
vour theory of suceessorship ? 

Mr. Pobrimer: Yes, that is correct. So that I 
think that disposes of any claim on the part of the 
Regional Office that that was assistance by man- 
agement. 
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I likewise have not heard any testimony or any 
proof that a visiting of the plant by an official nec- 
essarily spells out assistance. The first answer I 
have already given, that 1s that it is under the con- 
tract and therefore was proper, but even so, even 
if there was not a contract, I don’t know that man- 
agement necessarily assists a union if it lends a 
place to meet to the employees. No showing has been 
made that management might not have done the 
saine thing if another unton came around. No other 
did come around, there is no showing any other 
union asked to come here and hold a meeting. 

Mr. Agee: The record is undisputed that 22382 
was there every day. There is no denial of that. 

Trial Examiner Lindner: I am just trying to 
determine Mr. Tobriner’s contention on that. 

Mr. Tobriner: Even on the bare question of 
whether a management commits an unfair practice 
bv allowing its premises [167] to be used by, let us 
say, two contending unions in the event there is a 
dispute, I fail to see that as an unfair labor prac- 
tice if management says each of them can come in 
and talk to the workers and use the halls. [ would 
say on the contrary, if management closed the halls 
to either contender, then it might perhaps interfere 
with the freedom of choice. 

For all of these reasons I think there are a great 
many, I think this complaint must fail. [ think it 
fails on many different grounds, procedural as well 
as substantive, and | submit the matter on that 
basis. 

My. Tillman: J have a couple of statements in 
rebuttal. | 
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Trial Examiner Lindner: You may proceed. 

Mr. Tilman: Every one of these cannery cases 
it has been mentioned that the Board in the repre- 
sentation case determined that the CP&G@ contract 
was a valid closed shop contract and it has been 
necessary for the Board attorney to point out that 
the Board did not have inconsideration in a repre- 
sentation case either the validity of the contract or 
vhether or not it was a closed shop contract. As 
far as this proceeding is concerned, this will be the 
first time that determination is made, and accord- 
ingly, no reliance can be placed upon the termin- 
ology which may have been careless, used by the 
Board in its representation decision. 

The company pointed out in its argument that the 
‘Peamsters had obtained a majority in the election 
which was held in Octeber 1945 which more or less 
proved that the company had not favored one mion 
ever the other. Naturally, that argument doesn’t 
resolve the situation inasmuch as if the company 
had shown its hand and shown which way it pre- 
ferred to go, Which union it favored, the odds would 
tend to result in a vietorv for the Teamsters in the 
election since they were the favored union. 

In response to the argument by My. Tobriner 
with regard to the precedural defects in this ease, 
tam unable to state myself exactly what accounts 
for the delay of a year. There is nothing in the rec- 
ord to show what accounts for that delay. [{ may 
have been because the representation proceeding 
went ahead and got into so much work on trying to 
settle that matter. { don’t know what is involved, 
but I don’t think it is fair to argue that because of 
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this delay, without knowing what the reason for the 
delay was, that there is a procedural defect and that 
the complaint should be dismissed for that reason. 

Then the further statement that the FTA-CIO 
was not prejudiced in this case and therefore prop- 
erly could not file a charge, in that connection I know 
of nothing in the Act that requires that a labor 
union be on the scene of the unfair labor practice 
in order to file a charge against the company. So 
that the fact that the FTA-CIO did not come [169] 
into the picture until later is immaterial and does 
not procedurally make the complaint defective. 

Likewise Mr. Tobriner stated that the 8 (3) em- 
plovee has to demand reinstatement or that there 
ean be no filing of unfair labor practice, 8 (3) un- 
fair labor practice. I can’t cite anv cases right now 
off hand, but I knew that matter has been settled 
by the Board, that it is not necessary that an em- 
ployee who has been discharged come around and ask 
for reinstatement, nor is it necessary in a proceed- 
ing of this kind to show that there is a loss of pay 
or that the employee is stil out of work, because 
those are matters which are ordinarily taken up 
when the compliance stage 1s reached. 

Just to clear up one matter with respect to the 
stipulation as to this old charge which was filed by 
the Cannery and Food Process Workers Union, 1 
vather My. Tobriner inferred because he stated that 
this charge was dismissed previous to the issuance 
of the complaint of the present proceeding—I! don't 
want the record to be unclear on that—imy stipula- 
tion did not state that this charge was disnussed 
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prior to ths proceeding. In fact, I did not state 
when the charge was dismissed. 

Mieelobmmenr: That is tet. 

My. Titman: Frankly, as far as I know, no 
notice has gone out even to the Respondent yet that 
charge has been [170] dismissed. 

Mi. Agee: I don’t know of any notice. I never 
even heard of the charge. 

Mr. Tillman: «As I understand, we considered 
the charges together, decided to go ahead on one 
and forget the other one inasmuch as they both 
covered the same allegations. 

One last statement that the Teamsters is a sue- 
cessor to Loca] 22382 in the sense that it merely 
stepped imto Local 22382’s shoes and took over the 
contract. Well, the testimony in this case shows on 
or about January 1, 1945 there was no contract be- 
tween the company and Local 22382 so there was : 
gap in there of some months up until May 18, 1945. 
So we don’t actually have a situation of a change 
in a party to an existing contract. We have a com- 
pletely new contract with a completely new party 
stepping into the picture. The fact, no one in Local 
22382 objected to the Teamsters taking affiliation 
over Local 22382 is not too important when we re- 
member that the officials of 22382 after this time 
were appointees of Wilham Green and acting as 
trustees. They were more or less bound to earry 
out the decree of the Executive Council of the 
AMM. 

That 1s all. 

Trial Examiner Lindner: Do vou have anything 
further ? . 
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Mr. Agee: Just one thing. I referred to the 
testimony of Mr. Cedar that so far as he knew from 
the commencement of [171] his employment in 
1944 by the Capolino Company, until his discharge 
in June of 1945, that all of the employees who were 
eligible were members in good standing of 22382 up 
until they entered into contract May 18, 1945; and 
I call attention to the similar testimony of Mr. Mc- 
Isaac, although his personal knowledge only ran 
back to January of 1945, as evidence which is un- 
disputed in the record that the company dealt with 
29382 as under a closed shop contract insofar as the 
retaining of employees was concerned, and that ther 
continued that same identical poley with the AFL 
Teamsters under the contract of May 18, 1945, and 
that the conduct of the parties here without any dis- 
pute in the record, as well as the contracts them- 
selves show that a closed shop was being maintained 
and it was continued, it wasn’t that they had dealt 
with 22382 in any way differently than they dealt 
with the Teamsters Union. 

Part of this question would be a conclusion, but 
it stands in the record undenied and undisputed, 
and that was the question put to Mr. McIsaae ** Did 
you, following receipt of the demand of June 22, 
1945 from the Teamsters Union, and in accordance 
with vour contract with them, discharge Cedar?” 
Of course his answer is in the record and no objec- 
tion was made to the question and no dispute 3s 
here to the testimony that Mr. Cedar’s discharge 
was under anv circumstances other than those 
testified to by Mr. McIsaac. [172] 

That is all. 
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Trial Examiner Lindner: Mr. Agee, Mr. Me- 
Tsaac testified to a notice that was sent by the Seien- 
tific Nutrition Corporation to Local 22382, or rather 
by the Capolino Packing Corporation to Local 22382 
that they had sold their business to the Scientific 
Nutrition Corporation and that henceforth any ne- 
eotiations for the renewal of a contract which I as- 
sume was to be held some time prior to Mareh 15, 
1945, were to be taken up with the New York office 
of the Scientific Nutrition Corporation. Is that 
correct?) Is that your understanding ? 

Mr. Agee: I didn’t hear it quite that way. I 
understood him to say, I may be wrong, they would 
have to get the approval of the Eastern people. 

Trial Examiner Lindner: That’s right, either 
that or they would have to contact them. That is, 
that My. Capolino was not in a position to negotiate 
anv further without the approval of the New York 
people. 

Mr. Agee: ‘The sense of what I got rather than 
the hteral wording was that Capolino was no longer 
in a position to be the last word for the employer, 
and that he wanted them to know that. 

Trial Examiner Lindner: That is right. What is 
vour contention with respect to the time period be- 
tween Mareh 15, 1945, and May 18, 1945 when this 
contract was signed with the International Brother- 
hoed of Teamsters? [173] 

Mfr. Agee: My contention is that the contratt 
with 22382 remained in full force and effect until 
Mav 18, 1945, under the terms and the provisions of 
the Master Agreement. 
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Trial Examiner Lindner: That, despite the fact 
that 22382 had already been advised that until Mr. 
Capolino received approval to negotiate that he 
could not negotiate for the company ? 

Mr. Agee: ‘That is correct, because the provision 
is one usually found in contracts that are designed 
to be reaffirmed from period to period. 

Trial Examiner Lindner: Was there an auto- 
matic renewal in the Master Agreement? 

Myr. Agee: Yes. In other words, the wnion can 
give the emplover 15 days notice that it is not going 
on with the contract at the expiration period. The 
employer could do the same. 

ial txaminer Lindner: Wont you mnteynivet 
what Mr. Capolino did in this case as notice to 22882 
that that contract would not continue? 

Mr. Agee: No, I think what he did with them 
was this: That he said, ‘‘Now, in negotiating with 
me this time as distinguished from previous years, 
IT want you to be advised that by virtue of the pur- 
chase of my company by this corporation back East, 
T have to get their approval.’’ In other words, I 
don’t think he wanted to let the union think that 
he was acting in bad taste by their going along aud 
opening negotiations in the customary period be- 
fore the canning season opens March Ist of each 
vear, and then saying “Here, you are stalling us, 
delaying us, not signing up with us. You are talk- 
ing about sending back Kast. We never heard of it." 

Trial Examiner Lindner: Did Scientifie Nutri- 
tion Corporation make any affirmative move to au- 
thovize the automatic renewal of that contract? 
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My. Agee: Jf don’t know, I can’t answer that. 

Trial Examiner Lindner: Did they authorize 
Mr. Capolino to automatically renew the contract? 

Mr. Agee: I don't know that. I would hke to 
state for the record, before today I never met either 
Mr, White or Mr. McIsaac or Mr.:Capolino in my 
iife, so these people are entire strangers to me. 

Trial Examiner Lindner: Thank you. 

Do vou have anything further, My. Tobriner ? 

Mr. Tobriner: I do want to say on the record 
that Mr. Tillman’s easy disposition of the decisions 
of the Board strike me as a little difficult to follow. 
ft understood that when the Board made these deci- 
sions that it meant what it said, and I sure the em- 
plover took it that wav too, and when they were told 
by the decision of the Board they had a valid closed 
shop contract or valid contract and they were [175] 
supposed to abide by them until their expiration 
date, certainly the Teamsters, the American Fedeva- 
tion of Labor and IT am sure the employers must 
have taken the word of the Board with considerable 
weight; and I am somewhat shocked and surprised 
at Mr. Tillman’s statement that ‘‘while the Board 
might have heen wrong,’ we don’t think the Board 
was wrong in what it said about these existing con- 
tracts. We may not have agreed with the Board in 
What it said about future contracts, but that issue 
does not arise in this ease. 

Wie also sav, particularly in view of that lan- 
gsuage, we are again particularly bothered by the 
fact that if there was any question ahout this, 
at least the Regional Office should have acted 
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promptly, not let this situation run for one year in 
view of these decisions, and in view of the whole 
picture we have here. Technically, the Regional 
Office may say ‘‘ Well, that is not laches.’? I don’t 
suppose the Federal Government is bound by any 
special doctrine of laches, but I believe for the good 
dealing for the sake of all parties involved, that is 
© most important element to consider. 

When you think of this picture as far as this 
emplover is concerned, the fact he was bound to 
AFL and took these careful steps to make sure that 
his workers did want the Teamsters and AFL, I 
think that this record is replete with a showing that 
the emplover did not commit an unfair labor [176] 
practice. 

Trial Examiner Lindner: Do any of the parties 
intend to file briefs? 

Mr. Tillman: No. 

Trial Examiner Lindner: Mr. Agee? 

Mr. Agee: I have no intention to file a brief. 

Trial Examiner Lindner: Myr. Tobriner? 

Mr. Tobriner: Since we have a hearing come up 
the day after tomorrow, I think not. 

Trial Examiner Lindner: Should any of the 
parties file briefs or want to file briefs, briefs shall 
be directed to the Trial Examiner in care of the 
Chief Trial Examiner, Washington, D. C., and shall 
be filed on or before May 24th. The hearing stands 
closed. 

(Whereupon, at 4:40 o’clock p.m., Tuesday, 
May 14, 1946, the hearing in the above entitled 
matter was closed.) 
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f Endorsed]: No. 11694. United States Circuit 
Court of Appeals for the Ninth Cireuit. National 
Labor Relations Board, Petitioner, vs. Scientific 
Nutrition Corporation, doing business as Capolino 
Packing Corporation, Respondent. International 
Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpexs of America, AIL, and California 
State Council of Cannery Unions, AFL, Inter- 
venors. Upon petition for enforcement of an order 
of the National Labor Relations Board. 


Filed July 23, 1947. 
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